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1. PREAMBLE AND PROJECT BACKGROUND
1.1. DESCRIPTION OF AGEION

The fight against corruption and fraud at the level of the European Union has two dimensions: one is
related to the protection of the financial interest of the Union as a whole, the other one focuses on the
protection ofthe interests of Europeantizens in their capacitgscontributors to the European budget

who areentitled to good administration and access to good quality products and services.

In this context, most of the cases that affect the financial interests of the EU are directly tmked
procurement procedures within projects and programmes. As such, the public procur@moeeidures

have been of great concern for the various EU and national institutions and a radical reform of the system
was initiated at EU level and started its tratish to national levels in 2014 after the adoption of
Directives 2014/2/EU, 2014/23EUand 2014/23EU.

The pdiciary plays a crucial role in this context. Despite various efforts of the administrative bodies, often
financial interests are protected thrgi sanctioning measures, rather than through preventive ones.
While judicial sanctioning is the most efficient option, it is much more expensive and time consuming
than prevention, and often can be reached only after several administrative bsyesbeemprocessed.

However the judiciary does not have only a sanctioning role. Through its practice and rigorous reasoning
of the rulings it can play an important preventive role when ensuring predictability and consistency. As
such, judicial solutions can hasalissuasive effect both regarding those in breach of the law, but also to
third parties potentially tempted to break the law, if sanctions are not deterrent.

In most of the European national laws, criminal sanctions applied to legal persons for coryiztial

or other illegal activities affecting the interest of the Union can range from financial penaittéefines

to dissolution. When sanctions are of financial natuaecessonpenalties can be applied in order to
preventl e g a | padicipaitmmte Other illegal activities that can cover the costs of the previous
sanction. This is the case with the applicationdebarmentfrom public procurement asccessory
criminal penalty. Yet, the use of this instrument is still limited, thugtting pressure orcontracting
authoritiesto decide whether to exclude or not an entity based onsitstutory declarationwhich is
difficult to verifyand provefalse

The present researctaims at raising awareness among judicial professiorialsopeanand national
policy makers and administrativegulatorybodiesregardingthe role of the judiciaryin protecting the
financial interests of the Uniongespecially by implementing effective preventive to@gainstthe

fraudulent legal personsuchas the exclusion, ban or prohibition from public procuremasdccessory
criminalpenalties

1 DIRECTIVE 2014/24/EU OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL of 26 February 2014 on publi
procurement and repealing Directive 2004/18/EC; DIRECTIVE 2014/23/EU OF THE EUROPEAN PARLIAMENT AND
OF THE COUNCIL of 26 February 2014 on the award of ¢onaesgracts; DIRECTIVE 2014/25/EU OF THE

EUROPEAN PARLIAMENT AND OF THE COUNCIL of 26 February 2014 on procurement by entities operating in the
water, energy, transport and postal services sectors i@pealing Directive 2004/17/EC.
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1.2. AIM AND OBJECTIVES

The project aims at strengthening the preventive role of the judiciary in protecting the financial interests
of the Union.

To achieve thiggoal, a comparative law analysis has been carried out to determine the current

contribution of the judiciary to prevent and sanction fraud, corruption, and other illegal activities
affecting the financial interests of the Union.

The analysis focuses on theicial practiceas regards thesanctioningof legal persons for corruption,
money laundering, fraud or related crimiradfences, as well as the current practice in applydtgessory
penaltiessuch agexclusion from procurement proceduressa type ofspecific judicial protection of the
financial interests of the Union against fraud. The project is based on the idea that exchange of
information in this context is vital to allow for peer learning and cross fertilization.

Building on the compaitive analysi®f four national case studies: Greece, Italy, Lithuania and Romania
and the recommendationproposed by expert researchers based on consultancy of the judiciary and
administration professionalghe project advocates for an increased awarenef the judiciary on the
importance of its role in protecting thénancial interest of the Union.

Tothis end,the project included 5 main activities, as presented in figlure

A. Design of the project and implementation tools
1. Administrativeresources 2. Knowledge 3. Advocacy targets

B. Implementation at national level with partners
4. Four simetric national reports

C. EU research
5. One comparative report study
D. EU policy recommedation
6. Policy pack

E. EU Advocacy
7. Event promotion 8. Web platform

Figurel. Main elements of project design

1.3. EXPECTED IMPACT AND RESULTS

On the short run, the project will provide a comparative perspective on the current sanctiprantice
of the courts with respect to offeres affecting the financial interests of the Unidrhis analysis is

relevant in the cotext of the relationship between administrative and criminal appraastb fight fraud
and corruption



The preventive role difie judiciary in protecting the financial interest of the European Union.
A comparative analysis fanproved performance

Whenapplyingonlythe main sanctions, it resten the administrative bodies taerifythe accuracy othe
statutory declaration regardg the existence or not of a finalling that disqualifiesthe bidder in the
context of a public procurementn this contextthe exclusionremainsan aministrative sanction.
Whereaswvhen the exclusion is used as a criminal sanctidmse more asseive and dissuasivele. It
canalsobe used toestablishpublic data bases, thus facilitating administrative control.

Also on the short run, the project wileneratea set of recommendations in order to improve the actual
judicial practice andhe appliation of accessonpenalties. As they will be the result of a consultative
process with judicial officials they are likely to be easier assumed by the judiciary as a whole, or to
generate peer to peer pressure to enhance the protection of the financiadasts of the Union through
judicial sanctions.

On the medium to long run, consistent application of the criminal sanctions for illegal activities affecting
the financial interests of the Union, as well as consistent application otkhessonpenalties, which

can seriously limit the economic activities and affect the profitability of a business, may bring a real
deterrence effect for future criminal activities, both to the convicted ones and third parties. As such the
judiciary strengthen itsole not only in sanctioning fraud, but also in preventing similar fraud to happen,
thus consolidating its role in protecting the financial interests of the Union.
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2. THE METHODOLOGY OF THE NATIONAL AND COMPARATIVE RESEARCH
2.1. METHODOLOGY OF THE NATIBSBESSMENTS

Four national case studies: Greece, ltaly, Lithuania and Romania have been conducted in order to
support conclusions and recommendations at European level.

The methodology of the national assessments targeted four main afaaterest:

a.

d.

The legalframework based on desk research. The reseahds focused onthe national legal
framework on anticorruption for the private sector, the sanctions applied to these entities for
corruption crimes, money laundering, and other related crimes, af a®& the national legal
framework that provides the option of exclusion from public procuremenaesessorysanction,
besides the already common financial and criminal sanctions.

The background statistical data on judicial practideased on desk researcand information
gathered using the freedom of information acts in the countries of interest (Greece, Italy, Lithuania
and Romania). The national juridical practices on criminal sanctions applied to legal persons for
corruption, money laundering, and otheelated offences have been taken into account, as well as
the application rate of theaccessorysanction of exclusion from public procurement besides the
common financial and criminal sections for the previously mentioned offences.

The opinions and inpufrom judicial experts and other stakeholdeydased on a small survey or
focus groupsregarding the accessibility and adequacy of the exclusion system for administrative or
law enforcement agencies responsible for due diligence in protecting the finanigedsts of the
European Union and the exclusion system application in relatidhedreach of faircompetition

and thenon-discriminationand presumptionof innocenceprinciples

Two case studies in each of the couiss included in the assessment.

Based on data collected during the online or face to face questionnaires (interview) and desk research,
the researchers drafted conclusions and recommendations for improvement addressed to all categories
of stakeholders

2.2. METHODOLOGY OF THE COMPARRESHARCH

Based on the national assessments, a comparategearch hasbeen drafted on the following
criteria/themes:

1 The criminal liability of the legal person in the four cases assessed and in the context of the
comparative and international law;

1 Crimind penalties for legal persons and the exclusion, ban or prohibition from public
procurement asdccessorycriminal penalties;

1 Comparative statistical data otme judiciary andthe practiceregardingsanctions inthe four
European countries;

1 The existingrounds forexceptionfrom a criminal conviction or sanction for the legal persons in
the four cases assessed;

1 Administrative sanctions of exclusion, ban or prohibition from public procurement in the
European context of Directive 2014/24/UE and in the foauntries analysed,;
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The application of sanctions banning the participation to public procurenuéndifferent
economic operators: bidders, associated bidders, subcontractors, third parties supporting the
bidder to meet the procurement selection criteria.

The synergies between the criminal legal framework and specific administrative regulations in
the field of public procurement transposing Directive 2014/24/EU;

Compliance with thepresumption of innocencein the treatment of bidders, when under
administratve or criminal investigation;

Availabledatabase and sources of information for contracting authorities regarding the bidders,
their previous performance;

Implications of the timeframe of sanctions and bans;

Transnational implications.

2.3. STAKEHOLDERSRGETED BY THE RESEARCH PHASES

The stakeholders involved the research phase included:

T
T

Judicial officials and experts: judges, prosecutors, lawyers, assessors, academics;

Representatives of anfraud entities and/or pblic bodies that regulate andf monitor the
national public procurement system;

Representatives of legal persons subject to application of exclusion from public procurement as
an accessonsanction to the one for corruption, money launderirfgaud or related criminal
offences;

The number of interviews (online or face to face questionnaires) and fpaugps was not fixed as long
as the information was collected from the target grougnsd it was reliable. The researchers had the
responsibility to ensure that all groups have bemvered by the research, although the groupsve
been not evenly representeid the research phases.
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I. CLb5LbD/{

3. THE CRIMINAL LIABILITY OF THE LEGAL PERSON

3.1. International law and the criminal liability of the legal person

Several documents in the fiedf international lawemphasize the need to regulate in the national legal
framework the criminal or other forsof liability of the leghperson for the criminal offeres committed.
In a chronological order the most important international legal documentshe topic include:

1 Recommendation No. R (88) 18 adopted by the Committee of Ministers of the Council of Europe on
20 October 1988 on the liability of enterprises for offenéegormulated taking into consideration
“the increasing number of criminal offences co
which cause considerable damage to both indiuvi
the liability fort hese acts “beyond existing Thetwgitohths of
Recommendation is an invitation to tf&tatesto regulate in order to retain the criminal liability of
enterprises regardless of whether or not the natural person vghtbe author of the acts or omissions
of a criminal naturehas been identified; however, it does negcommend exonerating individuals
from liability if they are identifiedln essencethe recommendation stresses the neéal retain a
personal responsibitly of the legal person, distinct from that of the natural person called to represent
it.

1 The Second Protocol of the Convention on the protection of the European Communities' financial
interests, Council of the European Union Act of 19 June £9&ated n Article 3t h aach Member

State shall take the necessary measures to ens
three types of criminal offences:
1. fraud,

2. active corruption,

3. money laundering.
The liability of the legal persds engaged mvided thatthe criminaloffenceis perpetrated to their
benefit“ by any person, acti ng elgandfthe legal pedsorvwhdhas | | vy
a leading position within the legal person, based on:

o0 a power of representation of the legal y®n, or

0 an authority to nake decisions on behalf of the legal person, or

0 an authority to exercise control within the legal person.
The protocol calls for the national regulation of the liability of legal pes$onthe perpetuationof
the aforementioned cri minal of fences, as wel |
such fraud, active corruption or money | aunder

2 Official document ®ailable online at:
https://wcd.coe.int/com.instranet.InstraServlet?command=com.instranet. CmdBlobGet&imstimage=2732062
&SecMode=1&Docld=698704&Usaqgdkat accessed 30/10/2017).

3 Official document available online dtttp://eur -lex.europa.eu/legatontent/EN/TXT/?urcelex:31997F0719(02)
(last accessed 30/10/2017).
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According to Article 3, paragraph 3, the liability lo¢ tegal person must not exclude the liability of
the natural persons, perpetrators, accessoriesnstigatorsto the said facts.
The Protocol doesn’ t foscpimimali sdngtions. insteadn jp states sanctives n e €
have to be proportionatend dissuasive in order to be effective and mentions as examples:
o criminal fines;

o non-criminal fines;

0 exclusion from entitlement to public benefits or aid,;

o temporary or permanent disqualification from the practice of commercial activities;
o placing underydicial supervision;

0 ajudicial windingup order.

1 TheOECD Convention on Combating Bribery of Foreign Public Officials in International Business
Transactions, 1997 st i pul ates in Article 2 that “each
necessary, iraccordance with its legal principles, to establish the liability of legal persons for the
bribery of a foreign public official?”, but it
Article 3. 2. that “ i n temefadarty, criminal responsibility is dot r  t |

applicable to legal persons, that Party shall ensure that legal persons shall be subject to effective,
proportionate and dissuasive noncriminal sanctions, including monetary sanctions, for bribery of
foreignpbbl i ¢ of ficial s” .

1 The Council of Europe Convention on the Protection of the Environment through Crinhiaal of

4 November 1998, Strasboutg bui |l ds on the idea that “envir
consequences must be established as crimimdl f ences subject to appro
requires ratifying parties (states) to “impose

persons on whose behalf an intentional or negligent environmental offence has been committed by
therorgans or by members thereof or by another re

1 The Council of Europe Criminal Law Convention on Corruption, of 27 January 1999, Strasbourg
aiming atthe coordinated criminalisation of a large number of cqstwpractices. According to the
convention legal entities shall also be liabler foffences committed to their own benefiand shall
be subject to effective criminal or negriminal sanctions, including monetary sanctions.

1 The United Nations Convention aist Transnational Organiz€Crime, Hdopted by General
Assembly resolution 55/25 of 15 November 2000States that ratify this instrument commit
themselves to takinthe necessary measures in accordance with their legal principles to establish the
liability of legal personsmplicatedin committing serious crimes involving an organized criminal
group. Regarding the legal nature of the liability of the legal person, the UN Convention states:
“subject to the | egal p r iility ofithp legalpersorf may e erimBdl,at e s
ci vil or administrative.”

4 Publishedalongwith related documents online ahttps://www.oecd.org/daf/anti
bribery/ConvCombatBribery ENG.{tHst acessed 30/10/2017).

5 Official document available online dtttps://rm.coe.int/168007f3f4(last accessed 30/10/2017).

6 Official document available online dtttps://rm.coe.int/168007f3f5(last accessed 30/10/2017).

7 Official document available online at:
https://www.unodc.org/documents/treaties/UNTOC/Publications/TOC%20Convention/TOCeabpdk(last
accessed 30/10/2017).
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1 The UN Convention against Corruption (UNCAC), adopted by General Assembly resolution 58/4 of
31 October 2003stipulates in Article 26 regulations for the liability of legal perdongarticipating
in the corruption offences established in accordance with the Convention. According to UNCAC,
“subject to the | egal principles of the State
or administrati v e thecritinalila bhioluitt yp roefj utdh/As the etheu r a |
aforementioned conventions, UNCAC stresses the importance of effective, dissuasive and
proportionate sanctions, either criminal or namiminal, including but not limited to monetary
sanctions.

As mentioned, within the framework of these international recommendations for ratifying states,
national legislatures can decide on the form of legal liability they impose to legal persons for criminal
offences. Criminal liability is the most vigorousialbility formsand recommended with priority. It offers

the advantage of the most dissuasive sanctions and it enables the most effective investigative procedures,
while also providing better fair trial guarantees fible defendants. But international conméons take

into account that not all national constitutions and/or legal doctrines allow, in their criminal law, the idea
of criminal liability for legal persons. Therefore, different states accommodated differently the
recommendation®f the conventions

3.2. Models and baracteristics of the criminal liabilitpf the legal person

While corporate criminal liability was first invented in the common Ilaystemin the 19" century, in
different forms in the United States and the United Kingdomnly to becomegeneralised in the common

law systems in the 2Dcentury, the concept penetrated rather slowly on the continent, being first
introduced in the Dutch criminal code in 1950. Until three decades ago, in all jurisdictions the liability of
legal entities was first implemented for statutory offences and wederlextended tamens reaoffences

as well.

3.2.1. Models of corporate liability

According to the OECD A@orruption Network for Eastern Europe and Central Asia assessment of the
“Liability of Legal Persons for Cane canigantifyfiour i n E
systems of corporate punitive liability:

a. Criminal liability.

b. Quasicriminal liability,pr esent i n “jurisdictions that only
without addressing the question whether a corporation itself cangbe i | ty of commi tt
Within this system sanctions are stipulated in the criminal law #wedendsconcerning the liability
of legal persons are very similar with the ones of the criminal liability of pegabns However, there
aremajortheoretical and procedural differences between the systems.

8 Official document available online at:
https://www.unodc.org/documents/brussels/UN_Convention_Against Corruption(fadt accessed
30/10/2017).

9 OECD AntCorruption Network for Eastern Europe and Central Asia. 2015. Liability of Legal Persons for
Corruption in Eastern Europe and Central ABaxis: OECD, pp.-13.Text available online at:
https://www.oecd.org/corruption/ACMNLiability-of-LegalPersons2015.pdf(last accessed 30/10/2017).
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c. Administrative punitive liability for criminal offencesperpetrated by the managers (or even
employeespf corporations

d. Administrative punitive liability for administrative offencesn jurisdictions that are still following
the principlesocietas delinquere non potesthich rejects the idea that a legal person can commit or
be held liable for a crime.

The advantages of the criminal liability lies in the existence of mechanismstioeetine punishment of
the culpritsand,at the same time, the existence of strong guareet of fair treatment’, including:

9 Existence of procedural guarantees folefendants which are legal entitiesThe OECD Anti
Corruption Network for Eastern Europe ae nt r a l Asia assessment S
sanctions usually have serious negative impacts on convicted persons, the imposition of criminal
sanctions is accompanied by certain procedural guarantees, such as the presumption of
innocence, the right topresent a defence, the guarantee against #etfimination, etc.
Comparable guarantees are not always present in an administrative proceeding, as its impact is
not considered to be as harmful .”

9 Effective and varied investigative tools specific to criminatosecution. However, in most
jurisdictions where criminal liability of the legal persons is not applicable, all necessary evidence
against a legal person can be collected during the criminal proceedings previously conducted
against the human perpetrator.

9 Trials taking place before specialised competent courts following crimimaceedingsas it is
reasonable to believe that criminal court judges are most competent to hear cases brought
against legal persons.

1 Availability of mutual legal assistance arather international cooperation mechanismsawhile
there areanumber of international instruments regulating international mutual legal assistance
and cooperation in criminal matters, but only few treaties deal with international cooperation in
administraive law matters.

9 Longer statute of limitations periodsin the case of criminal offences compared with the
administrative offences.

9 Stronger deterrence effect of the criminal liability compared to the administrative qrasa
conviction for a crime is nougt a punishment, but also stigmathat may seriously harm a

person’'s and a business status and relations
has little, if any similar effect. However, one can argue that in the case of the legal pargbns

especially of corporations (small, medium or
much more sense for the public at |l arge” t he

stigmaon the business being related to the unlawful act coitted, not to the legal mechanisms
ensuring its investigation and punishment.

3.2.2. Theoretical approaches to the criminal liability of legal persons
Two main theories have been developed by practi
liability:
a. Theidentification theory, originated in the United Kingdom, is the most influential doctrine of liability

for legal persons around the world, considering that a corporation may be held liable for acts of its

10 |bid, pp. 1417.
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employees which would not certainly render liabléuman employer in the same situation, because
the acts (including the st at eidemtified wih thelgcts af f corl
corporation itself

b. The respondeatdoctrine, developed in the United States, based on ttieil law principle of
respondeat superioan individual is civilly liable for the acts of hisagentsT hus, “t he EI ki
had specifically provided that acts and omissions of an officer functioning within the scope of his
employment were to be considered those oftbeo r por at i on Y mpl oyi ng hi m.

However none if these doctrines is fully effective and fairJa)theone hand, when corporate crime
occurs it is often very difficult to identify the individual wrongdoer, mainly in large and complex
corporations, and ther®re large leghpersons can avoid liability under the identification theofty) On

the other hand,it is virtually impossible tdarge legal persong control the behaviourof all their
employees and they cannot effectively avoid liability under bgvondeatsuperiordoctrine, despite of
havingdone everything in their power to prevent their employees or agents from acting illegally.

As a result the identification theory has been expanded so that the liability of legal peraoralso be
engagdbyte management’'s fail ur e thisapgraaghdabeen momotédt s e m
by international organisations. For instance, the OECD Good Practice Guréanoanendghat alegal
personshould be held liableg K S y petson dvith the highest levebf managerial authority fails to

prevent a lower level persoifrom bribing a foreign public official, including througfaéure to supervise

him or her or through &ailure to implement adequate internal controlsethics andcompliance
programmes oOor measures.’”

A more revolutionary approach is the one®O 2 N1J2 NJ { S, bas@diprirhayflyRon the edzluétion

of the organisations as an independent body. Followingapmoach pioneered by the 1976 Dah Penal

Code pros i on s, the |l aw is not providing persons ac
depend on circumstances and lets the judges decide if the concrete conditions of a case impose the
consideration of the #bility of a legal person, a naturalgen,of both or neither Hence, the Dutch law
started t o mov e, “somewhat tentatively and i nc
| i a b%¥ThisWbjgctiveQorW2 NH IR I £ Q 2 NJ WK 2 feriminal lfaladify of the legalNR | O K
personbecame one ofhe most widespread in the worldpgether with the WSEGSYRSR ARSY i .
Y 2 R $ronidted by international organisations.

While the objective model offers a solution to the effectiveness vs. fairness dilemma raised by the
identification andrespondeatsuperior doctrines “t he question is how the
detected in practice. A corporation acting improperly may have ¢wiures, one on paper to show to

state authorities when necessary and another one in real life. The question arises especially in relation to

i ntentional crimes such as bribery. [ ...] | f i nte
prosecutia, then making them up is just another thing to add to the checklist while planning the crime.
Proving that the culture on paper is not the “r /¢
the involvement of Management in the crime."”

11 |pid, p. 18

12 |hid, p. 19

13 |pid, p. 20.

13



The preventive role difie judiciary in protecting the financial interest of the European Union.
A comparative analysis fanproved performance

3.2.3. The Relaon between thecriminal liability of a legal persaandthat of its agent
The persons whge actscanengagecorporate liability

Giventhe different approaches, #re are specific differences regarditige persons whge actscan
engagecorporate liability Depending on the doctrinal model adopted, national legislators have been
relating the liability of the legal person to the liability of:

1 A responsible persondefined either institutionally, according their position, or functionail,
according tatheir role, as a person with the righinétitutional definition) or power (functional
definition) to influence @ control the legal persdn acts. Thecategorycan include directors,
managers, administrators, censors, auditors, shareholders with enough power etc.);

1 An employeeof the legal person, when the liability of the legal entity is based ofaiksre to
supervise;

1 A-related personnotnecessarilyan emploge;

1 No specific natural persanfollowing the idea othel e g a | jallity shoough the cbncept
of corporate fault In this case the law does not determine the spegfcsonswhose acts can
engagethe liabilityofal egal entity, but it requires that
form of the guilt ¥ The guiltdféhdledgalpersorhienot plefimecds sucha w”
in the law, but the doctrine relatesto the instigation, authoriation or tderance of the criminal
behaviourgenerated by the lack of control or supervision over the employees, lack of proper
internal organization or a proper integrity poli€&y/This approach allowsn Romaniafor the
criminal sanction of legal persons managedvally bys t r aw. me n”

The Relatiometweent he | egal person and its agent’'s misbetl

All the models of corporate liability seek to make a distinction between crimes serving the private goals

of the perpetrator and crimes intended to further the compah s busi ness. No model
person responsible for offences committed by responsible persons purely in their private interests.
Severatonnectioncriteria are used to define the situations where the legal person is ffable

1 The interestcriterion, which means criminal liability is related to apespetuatedin the interest
of the legal person. In this cada most legal systems the question over the criminal liability for
acts in the benefit of an affiliated entity remains opened.

1 Theresponsibility criterion applicable in some countries where corporate liability is based on
the ‘extended i Aceordingtd thiscapproacomly iftmerespohsible person is
acting within the limits of its responsibilitisthe legalpes o n’ s ehgaged i | i t y

f a! OGAy3a 2yt WeSKlefgfal2 FpXeér son i s a widespread cr
with the company’'s business.

g 10Ga al i GKS f S gahdngayddigdrateycridinal Bakilly$nysa@m® gurisdictions,
if the legal person bears the legal or material consequences of that act, for example, when the
company’s money is used for bribery.

¥ Romanian Criminal Code, Article 16.

B AndraRoxana TRANDARAIRL | E. ax@usih.de‘“rRrRa peinajludr iadipceer’soiénn Superi or
Magistracy and National Institute of Magistraty?2 y ¥ S NR& y C&ifPéhia BuchaistdzA

16 OECD AntCorruption Network for Eastern Europe and Central Asia. 20p5cit, p. 2526.
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The autonomous criminal liability of legal persons

On the other hand, in all c a s absity a the légal pejsenandiinv e ’
most cases when the other doctrines are applied, the criminal liability of the legal pesotwisomous
from the sanctioning of a natural person. Thigonomyis twofold'":

1 the personalautonomy, allowingfor the legal persorto be prosecutedseparatelyfrom the
natural person. In some casethe law still requires the identification of the individual
perpetrator.

1 the proceduralautonomy, if the legal person can be tried and convicted regardless of what
decison has been taken or will be taken with respect to the individual perpetrator

3.2.4. The scope of corporate liability
Covered entities

In most jurisdictions corporatealbility applies to legal persons, including -foofit and nonprofit
organisations, private companies or companies owned by the State or the local government, foreign and
domestic cor por at aterm defined by the cvil lawpaatbes motcdver shat-term
unincorporatedpartnerships or othemnincorporatal entity without a legal personality. However, as
such entities or associations have the capacity to perform legal actions, they are subject to liability in
some countries, as Montenegro or Latvia, according to@&CD AmCorruption Network for Eastern
Europe and Central Asia assessniéent

On the other hand, in most jurisdictions the State, municipalities and other public institutions are immune
from criminal liability. In some countries private entities with public functions (as notaries or bailiffs) are
not criminallyliable.

Covered offences

The scope of the crimindhbility of the legal person should also be analysed from the point of view of
the covered offences, two approaches being possible:

a. The generahpproach, when legal persons are criminaligtble for any crime;
b. The specific liability approaches, when the criminal legislatiprovidesa limited list of criminal
offences for which a legal person can be sanctioned.

3.3. Corporate punitive liabilityin Greece Italy, Lithuaniaand Romanidgor fraud,
corruption,money launderin@nd crimesagainst the EU financial interest

Among the four national case studies undertaken within the projdue countriesapply criminal
liability of the legal persarindifferent forms: Lithuania, Italy anBomaniaGreeceapplies administrative
punitive liability for criminal offences for legal persons.

17 bid, p. 2629.
18 |bid, p. 30.
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3.3.1. The Greek case
Within the Greek legal frameworkegal persons may not be held criminally liabl&ccordingto the
principle of individual culpability, only natural persons may be held liable for acts they committed and be
criminally punished® The lack of criminal sanctions for legal persons in the Greek legal framework does
not mean, though, that they canndsie punished effectively. This gap is filled by administrative sanctions
and provisions on civil liability, which also apiaycorruption related offenes

Greece has ratified th€ouncil of Europe Civil Law Convention on Corruption with Greek Law 29%7/200
(Government Gazette A’ 260/ 12.11.2001), which pr
contract annulmentThe Greek Civil Code alipulatesa number of general provisions that could serve

as the basis f or Ineagesofcorpugionssach as’compdansatioh forldamades, illigitt y
enrichment and annulment of the legal &ét.

In respectof | e g al p e r stlenGseek atimingstbative law grovides for a wide spectrum of
sanctions ér corruptionrelated offenes.

It is worth mentioning Article 51 of Greek Law 3691/2008 (the main Greekrautey laundering act)

as it covers the administrat liability of legal entitiedn particular, the said article (article 51, paragraph

1 of Greek Law 3691/2008, as amended) pies that in cae where money laundering offees, as well

as predicate offergs, such as (gassive bribery (artiel235 of the Greek Penal Code); dbjive bribery
(article 236 of the GreekriminalCode); (chribery and corruption of politicians and judges (articles 159,
159A and 237 of the GregBriminalCode) are committedo the benefit of a legal person byretural
person acing either individually or apart of a body of the legal persand holdinga leading position
within the legal person based on a power of representation of ggal person or an authority to ake
decisions on behalf of the legal person or an authority to exercise control within the legal person, the
legal person shall be punished.

Although the said article provides in paragraph 4 that the liability of legal persons shall be independent
of any criminal, civil or administrativeanctionappliedto the natural persons involved, in practice,
administrative proceedings against corporatso commence once the competent authority or the
Minister of Justice, if the case involves@n-obligatedlegal person, is notified by the Public Prosecutor

who has initiated proceedings against the natural persdnk fact, Joint Ministerial Decision
1130/2730/04.11.2010 of Ministers of Finance and Justice provides in article 2 that the prosecuting
authorities notify the Financial and Economic Crime Unit of the Greek tax authorities (SDOE), once they
initiate criminal proceedings against the natural per$bAccording to article 1 of the said Decision, the
Financial and Economic Crime Unit of the Greek tax authorities (SDOE) is responsible for imposing and
enforcing the aforementioned administrative sanctions.

Concerning the criminal offences that will teo the administrative sanction of exclusion from public
grants, aids, subsidies, awarding of contracts for public works or services, procurement, advertising and
tenders of the public sector or of the legal persons belonging to the public sector, thwifa table
summariseghe relevant corruption, money launderinfyauds and fraudagainst EU offences.

¥ MARGARITIS, Michail and Anta MARGARITI. Réhdl Code, InterpretationApplication Dikaio & Oikononai,
P.N. Sakkoulas Publishers, p. 43 (in Greek).

20 However, acording to the UNODC Country Review Report of Greece for the review cycl@@H para. 126,
page 55, there have been no reported cases where legal persons have been found civilly liableifbracts.

21 UNODC. 201%ountry Review Report of Gregpara. 132, page 56.

22 UNODC. 201%ountry Report for Greece, Review Cycle -2201®, page 56, para. 132.
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3.3.2. The ltalian case
In Italy, Legislative Decree no. 231 introduced @wporate Responsibility Systefor the commission
of crimes in 2001. However, since 1995, Italy began signing and ratifying international conventions to
protect the economy, including the European Community Convention signed in Brussels on 26 July 2005,
on the protection ofthe financial interests of the same Communities and the Convention of the
Organization for Economic @peration and Development signed in Paris on 17 December 1997, on the
fight against corruption of public officials in international economic transactions.

Legislatie Decree 231 providdsr the liability for legal entities following two criteria for imputation: one

is objective and the other is subjective. As to the first criteriarticle 5 lists the hypothesdhatengage

the responsibility othe organisation whn the offene was committedn the interestof or to the benefit

of the corporation itself, by subjects in management positiobyosthers subjected to their supervisiéh

The interest must exist and must be assessed ex ante (as the offence mustdgawveommitted in the
pre-existing specific interest of the company), whereas the benefit, being a purely material aspect, must
be assessed gost (after the commission of the offert®e

As to the second criteriorit, refers to the lack of orgarédional duties of the company and thieability

for a crimecaused by of orgaragional fault. It is necessary to make a distinction between the persons
who commit the crime, if they hold an apical position or they are in subordinate positions (regulated
respectiely by art. 6 and 7 of the decree). When the crime is committed by persons who hold
management power, there is a presumption of liability for the organisation that can be overcome by
opposing evidence that the company put in place a model to prevent fikbiaviours.

The other subjective criterion for the attribution of liability is governed by article 7, attributing
responsibity to the body when the offere was committed in its interest and to its advantaghen
failingto comply with the direction ath supervision obligations. In this case, the relative presumption of
liability acts in favour of the body, sintee burden rests withthe prosecutor to prove that the body has
not had the appropriate organizational models, i.e. proving their ineffectigena order to attribute
responsibility to the head of the same body. Responsibility for the body does not arise wheirg thef
commission of the offere; the legal person developeslitable models aimed at the prevention of crimes
of the same kind athe one committed.

The presumptive offenes are provided for in Legislative Decree 231 at articles 24 tol@articular,
with reference to the protection of the financial interests of the EU, the organisation is responsible for a
number of crimes agaihghe Italian state and against EU interests, including:

- Indebted perception of payments, fraud to the State and the European Union in obtaining public
grants and IT fraud tthe detriment of the State oof a public body;

- IT crimes and illegal data procasy

- Organised Crime

BROSSIA.201d.[ I NBaLRyaloAfAlr RSIAt NBS YR Via RibsthI3Bavalblel o MK H 11 11\
online at:https://www.rivista231.it/Pagine/Pagina.asp?ld=6(8st accessed 30/06/2017).
#PULI TANO D. 2002. “Respoasiabdé¢lltda pemEmiisMigp@ivél.vai plee

IV agg., p. 958. For more details:
http://www.praecipua.it/sitegdefault/files/D.PULITANO%27,%20La%20responsabilit%C3%A0%20da%20reato%20
degli%20enti.pdand http://www.penalecontemporaneo.it/upload/1351253564De%20Simone %2idkevo. pdf

(last accessed 30/06/2017).
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- False coins, public credit cards, stamp values, and instruments or marks of recognition
- Crimes against industry and commerce

- Corporate crimes

- Crimes of terrorism or to distort the democratic order

- Market Abuse

- Receiving, recycling ante of money, goods or utilities of illicit origin: money laundering
- Inductionnot to make statements or to make false statements to the judicial authority.

3.3.3. The Lithuanian case

In principlecriminal liability of legal entities in the Lithuanian criminal law was established with the
amendments of the Criminal Cedf the Republic of Lithuania 2000and came into force in 1 May
2003°. According tarticle 20 of the @minal Code, a legal erity is held criminally liable for the criminal
offencescommitted by natural persons only when

a. anatural person, operating individually or on behalf of the legal entity, commits a crimirtal thet
benefit orin the interestof the legal entity;

b. has theright to represent thegivenlegal personor make decisions on behalf of it; or control its
activity.

c. crime in guestionhas beenperpetuated as a result of directions from or due to insufficient
supervision or control by the persons mentioned above.

Legal entities may also be held liable for criminal acts committed by another legal entity that is under its
control and that acts as its representative, if such acts are committed for the benefit of the former legal
entity under its instruction or permigsn or due to insufficient supervision. Criminal liability of a legal
entity does not eliminate crimindiability of a natural person

Out of the262 criminaloffencesdefined in the Lithuania Criminal Code in totafor 127 both natural
persons and ledantities may be held criminally liable. The most relevant criminal imcthe context of
this studyinclude:

- crimes and misdemeanours against property, property rights and property interasigst of
Chapter 28 ofCriminal Coddincluding swindling, ntah fixing, misappropriation of property,
squandering of property, acquisition or handling of property obtained by criminal means, illicit
enrichment, etc.);

- crimes against the security of electronic data and information systemsst of Chapter 30 of
the Criminal Codéillegal data or information system interference, unlawful disposal of electronic
data and devices);

- crimes and misdemeanours against the economy and business-endest of Chapter 31 of the
Criminal Cod¢including smugglingleceitof the customs, etc.);

- crimes and misdemeanours against the financial systemarly theentire Chapter 32 of the
Criminal Code(including fraudulent / negligent management of accounts, production of
counterfeit currency or securities, legalisation of prageobtained by criminal means, trade in
securities by using nepublic (insider) information, failure to pay taxes, etc.);

25 Criminal Code of the Republic of Lithuania, No-MI@8, access onlinéttps://www.e-
tar.lt/portal/lt/legalAct/i TAR.2B866DFF7D43/vVrMmyDX1aSt accessed 30/06/2017).
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- crimes and misdemeanours against the civil service and public interestst of Chapter 33 of
the Criminal Coddusually referred o i n practi ce a-dribénc wadimgwipt i on
influence, graft, abuse of powers);

There is no definition oforruption crimes in theLithuanian Criminal Codeven though it criminalizes
offencesthat are in theory classified as corruption crimes. Separately, corruption related crimes are
defined in the Law on Corruption Preventtéas follows: Corruptionrelated criminal acts shall mean

taking bribes, receiving bribes via an intermediary, afebribes, and other criminal acts committed in

0KS LJzNBdZA G 2F LINAGEFGS 2NJ 20KSNJ LISNE2YaQ | RAFyhl
aSNDAOSEs ylYSte (GKS 0dzaS 2F 2FFAO0S 2NIn§EOSSRAY
official records and measuring devices, fraud, misappropriation or embezzlement of property, disclosure
of an official secret, disclosure of a commercial secret, misrepresentation of information about income,
profit or property, legitimization ofhe proceeds of crime, interference with the activities of a public
servant or a person discharging public administration functions, or other criminal acts, if these acts are
committed with the aim of seeking or demanding a bribe, offering a bribe, @eeating or covering up

GKS OG 2F GF1{Ay3 2NJ 2FFSNAY3I | ONROSDE

Money launderings criminalized itCriminal Coderh 216-' | egal i sati on of propert
me ans’ anGimimeCode brigl3+'npr oducti on, st amefgteurrencyoh an d |
S e c U r Araudiseraninalized irfCriminal Code artt82.—“ Swi ndl i ng” .

There is no separate categoryaimes against the financial interests of the Etthe LithuaniarCriminal

Code However in practice, this does not preda the Prosecution or the Financial Crimes Investigation
Service (the local OLAF focal point) from investigating any crime that is related either to the financial
interests of Lithuania-or the EU. This is also highlighted in the 262020 strategy oflie Prosecutiof!

and, naturally, the Financial Crimes Investigation Service implesttenOLAF policy in the field.

3.3.4. The Romanian case
In Romania, legal persons mayhmdd liable for criminal offeres committed by any person acting either
individually on their behalf or as a member of a management body (board) of the legal person, by
managers, decision makers within the legal person or by any pevigbrcontrol over the decisions of
the legal person. Moreover, a legal person may be held liable where the lack of supervision or control has
been the ause or the condition of offeneperpetratedby a natural person under its authority on behalf
of the givenlegal persort?

26 aw on Corruption Prevention of the Republic of Lithuania, N8O#X access online (in Lithuanian):
https://www.e-tar.lt/portal/lt/legalAct/ TAR.4ADBDE27621A2/AeGWNWR({lakt accessed 30/06/2017).
27 Access online (in Lithuaniamitp://www.prokuraturos.|t/It/administracine-informacija/planavime
dokumentatataskaitos/prioritetinesveikloskryptys/134last accessed 30/06/2017).
286The Romanian Criminal Code, art. 1B6e assessment made ingfdountry report is based on the literature
review of publications on the criminal liability of legal persons as follows:
- MariaD. COSTIN. 200N & LJdzy RSNB I LISNE 2| ySA 2 Bubdrisk Onfversyly R NS LIG
Juridic;
- AndraRoxana TRANDARIRE. 2013w N & LJdzy RS NB I LISy I f qWdENALAS BNEHZR- SyySIA- N3N
oA O2 YBugharesti €.H Beck;

- AndraRoxana TRANDAHIRL | E. ax@Pluhh.de‘rRRa penal da a persoani juri
Magistracy and Nationahstitute of Magistracy, 2 Y F SNRA y (i St Sl BuéhaidsidzA / 2R t Sy |
- AncaJURMA. 2010.SNA 2 I Y -4 &aANS RA OB | Ol A g Bucliarest K H.1Bez. RS NA A LIS
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The state and public authorities, at central and local level, cannot be held criminally liable. Public
institutions can be held criminally liable, but not for any activities that are exclusively the responsibility
of public bodies and cannbe carried out legally by private bodi&s.

Private legal persons may beld liable for criminal offeres committed:

- for their core business activities (like the criminal breaches of the competition law, or of
environment laws)

- in their interest (the ofénces bringing direct advantages to the legal person)

- on their behalf (during business activities by any natural person acting on behalf of the legal
persons)

For crimegerpetratedin the interest or on behalf of the legal person, it may be held liabénetthe

natural person committing the crimes is not officially and/or legally a representative or employee of the
legal person, likein the case oft he real beneficiary of a bu
administrator/manager®

The criminal liability of ley persons in the Romanian legal system is direct, different and autonomous
from the criminal liability of natural persons that are physically committing criminal acts, acting on behalf
of the legal person or who have neglected to act, although the twaan@ected. In this context, causes

of impunity, justifications or aggravating circumstances will be examined and decided sepfanategal
persons and natural persoris.

The Romanian criminal law principles impose a subjectivity condition for thetjpé@tpetratinga crime,
therefore in the case of legal persons the subjective element isreggrdless of whethethe criminal
offencesarethe result of an intentional decision of the responsible persons or bodies or the result of the
lack of supervisin or control mechanisms (including, but not limiteat poor internal organization,
insufficient work protection measures, budget constraints) within the legal persons that allowed the
perpetrationof the criminal offence?®

In the Romanian legal system, legal persons may be held liable for any criminal qéepe&atedfor

their core business activities, in their interest or on their behalf as a result of an intentional decision of
management or control bodies or as a résof the lackof or deficiencyin the supervision or control
mechanisms. Having sdiais, legal persons may be held criminally liable for corruption crimes, money
laundering, fraud, and crimes agaitisé financial interest of European Union if the abaanditions are

met. Moreover, in article 151, the Criminal Code provides clear rules on the criminal liability of legal
successors of a legal person who perpetuated a criminal offence and limits to the reorganisation of a legal
person prosecuted for a eninal offence.

Concerning criminal provisions tackling corruption, money laundering, fraud and crimes against the
financial interest of the European Union, several laws have been adopted in order to strengthen the
fight against corruption in Romaniavioney laundering wasegulatedon in 2002 and the lawasbeen

2% |bidem

30 Ibidem

31 AndraRoxana TRANDAAIRL | E. axQ@lum.de‘rRRa penal a a persoani juridio@
and National Institute of Magistracy,2 y ¥ S NR& y ( S Pefal BuéhadstdzA / 2 R

32 AndraRoxana TRANDARIRE. 2013v N & LJdzy RS NB | LISy I £ qWAENALIS BNEHZR- SYWSIAL  SNBNRJRY;
comentatg Bucharest: C.H Beck.

33 |bidem.
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subsequently changed four times until 2017, the most recent amendments being adopted in M&} 2017

In the field of anticorruptiona special law on corruption offences and crimes against the fiabinéerest

of the European Union, which complements and circumscribes the provisions of the Criminav@sde,
adopted in 2000 (Law no. 78/2000) and several laws amending both the provisions on corruption offences
and regulations regardindeclaratiors of assetsand declarations ofinterest have been subsequently
approved by the government and the Parliamén& new Criminal Code dra new Criminal Procedure
Codeentered into force in 2014, regulating the bribe and ihuence peddlings corruption offences

and other fraud offences under titles referring to the abuse of trust, electronic (IT) frauds and office

of fences. As a cHoswwauedhcer ot edifanedadéptng’the dodes, dr af
several provisions of b codes have been declared unconstitutional by the Constitutional Court.

Taking all these into account, the Romanian legal framework concerning the criminal prosecution of
corruption, money laundering, fraud and crimes against the financial interesed@tinopean Union have

been constantly improving since the beginning of the 2000. But one can also find the same legal
framework as king wstable and unpredictable.

34 Law no. 656/2002 on preventing and sanctioning Money Laundering as well as for the introduction of measures
to prevent and combat terrorist financing, subsequently ammended. Sup€odoncil d Magistracy and Nabnal

Institute of Magistracy. 201D KA R LISy (i Ndz O2Yol 6 SNBF &aLINE NNAA O yAf 2N |
available onlinehttp://www.inm -
lex.roffisiere/d_1443/Ghid%20combatere%20spalare%20bani_judecatori%20si%20procur@aispaiccessed:
30/10/2017).

35 For more comprehensive assesants of theNational report on corruptioof Transparency International

Romania: 200€011, avdable online at:
https://www.transparency.org.ro//politici_si_studii/studii/national_coruptie/indextml (last accessed:

30/10/2017).

36 Drafting the Criminal Code and the CrimiRabcedure Code did not comphjth the provisions of the law on
decisional transparency no. 52/2003, open debates being avoided by the government in order to speed up the la
making process. A civil society initiati&ope the Codesas initiated in 2009 against these procedures, but,

despite civil society opposition, the codes drafted in this mannenre adopted.

37The Criminal Code was adopted through a special Parliamentary procedure of Government Assumed
Responsibility (art. 114), a procedure tlthb e salfowfor any debate on the legislation proposed by the
government. The proposed legislation can be eithesdd or rejected, and if rejectedhe Government is also
dismissed.
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4. PENALTIES FOR LEGAL PERSJNS FRAUD, CORRUPTION,ONEY
LAUNDERING ANCRIMEAGAINSTHEFINANCIAL INTERE®SFSTHEU

4.1. Principal andaccessorygriminal sanctions for legal persomsEurope

A short list of international conventions mentions concrete criminal sanctions for legal persons, when
criminal liability of legal entities isequired. These international conventions are: (1) the OECD
Convention, (2) the Council of Europe Criminal Law Convention and (3) the UNCAC, all of them
recommending fines and confiscation of the proceeds of crime (or a monetary sanction with comparable
effect). However, all international conventions ask for effective, proportionate and dissuasive sanctions.

Several sanctions ammmonwithin the punitive framework for legal persons includifig

1 Fines
1 Confiscatiorof the proceeds derived from or obtainetgathe crime or extended confiscations
9 Dissolution, generally asnaexceptional penalty that can only be applied under certain
circumstances;
1 Restrictions to corporate rights, including:
0 A temporary or permanent prohibition on conducting certain activity
o Prohibitions/restrictions to operate for a period of time / in a determined place / using a
subsidiary or branch etc.
o0 Revocations of a permit, license, concession, authorisation etc.
0 Restrictions to permits, licenses, concessions, authorisations etc.
o0 Prohibition on participating in public bidding procedures, public procurement,
agreements for publieprivate partnerships etc.
1 The obligation to develop and implement a programme of effective, necessary and reasonable
measures
1 The publication of theuling.

While fines are always present in sjistems of punitive corporate liability, including the criminal liability
system, the quasiriminal liability system, the system of administrative punitive liability for criminal
offences or for administrati&r offences, the level, system and practical enforcement of fines vary so much
that it is difficult to identify a unifying criterion of proportionality and deterrenddoreover, OECD
stresses that in most states monetary sanctions aresndficiently severe thave adeterrence effect on
large multinational corporation®’

Moreover,o0t her sanctions vary greatly from one | egal
disbarment from public procurement, may be considered a punishment in one country (Ron@ania),
security measure in another (Croatia) an® an adn

38 OECD AniCorruption Network for Eastern Europe and Central Asia. 20p5cit, pp. 3545.

39 OECD Working Group on Bribery in International Business Transactions. 2013. Rbpeet n Implementing
the OECD An8ribery Convention, p. 65.

401bid, p. 35.
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Principal andaccessorgriminal sanctions for legal persons committingud,
corruption, money laundering ancfimesagainst the EU financial interest

As presented, the four cases studied have very different characteristics of corporate liability, and as a
conseguence different sanctioning models.

4.2.

1. The Greek case

The administrative sanctions imposed legal persons when they are liable together with a natural

person

for fraud, corruption, money laundering or other similar criminal offences depend on whether the

| egal p e obkgated legabpersdn dr not . “Obl i gatednareElg@df per s
Greek Law 3691/2008 and include among others credit institutions, financial institutions, venture capital
companies, companies providing business capital etc.

Hence, according to article 51, p a anseigdedagbllgated | S
legal persons may be punished cumulatively or alternatively with:

An administrative fine of EUR 50.000 up to EUR 5.000.000; the administrative fine shall always
apply regardless of the imposition of other sanctions.

Final or provisionall month up to 2 years period) withdrawal or suspension of geamit for
the operation of the legal persaor prohibitionof carrying out its business.

Prohibition of carrying out specific business activitiesafrestablishingoranches orof capital
increase for the same period of time.

Final or provisional exclusiofrom public grants, aids, subsidies, awarding of contracts for
public works or services, procurement, advertising and tenders of the public sector or of the
legal persons belonging to the falic sector.

According to article 51 paragraph 1, -cblgatediegain b’
persons may be punished cumulatively or alternatively with:

An administrative fine of EUR 20.000 up to EUR 2.000.000.

Final or provisional (1 month up to 2 years period) withdrawal or suspension qfetfmait for
the operation of the legal persaor prohibitionof carrying out its business.

Prohibition of carrying out specific business activitiesafrestablishingoranches orof capital
increase for the same period of time.

Final or provisional exclusion from public grants, aids, subsidies, awarding of contracts for
public works or services, procurement, advertising and tenders of the public sector or of the
legal persondelonging to the public sector.

Moreover, it should be noted that according to paragraph 2 of article 51 of Greek Law 3691/2008, when
the commission of the crime by a natural person for the benefit of a legal person was made possible due
to the lack of spervision or control, the following sanctions apply, cumulatively or alternatialy
administrative fine of EUR 10.000 up to EUR 1.000.000 for obligated legal persons and an administrative
fine of EUR 5.000 up to EUR 500.000 for-abiigated legal persus.

In addition, the legal person may be subject to:
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- Withdrawal or suspension ghe permit for the operation of the legal persan prohibition of
carrying out its business.

- Prohibitionof carrying out specific business activitiesafrestablishingorandhes orof capital
increase for the same period of time.

- Exclusion from public grants, aids, subsidies, awarding of contracts for public works or services,
procurement, advertising and tenders of the public sector or of the legal persons belonging to
the public sector.

All the above sanctions can decidedfor a period of up to six months.

4.2.2. The ltalian case

With regard to penalties, one should note that Italian law, in addition to providing the criminal sanction
for the naturalperson who committed the offers; provides for specific sanctions for the companies as
well. In particular, art. 9 providdsr the following sanctions:

- financial penalties;
- confiscation;
- publication of the criminal decision;
- bans;
Bans include:

- the banto exercise the activity;

- the suspension or revocation of the authorizations, licensesacessions

- the prohibition of contracting with the public administration (including public
procurement), except for obtaining a public service;

- the exclusion fromgrants, contributions or subsidies and any withdrawal of those already
granted;

- the prohibition to advertise goods or services.

Ban sanctionsnay last no less than three months and not more than two yedire judge has a large
discretionary power of choiewith concern both to the length of the sanction (from three months to two
years) and to the specific choice of the sanctton

4.2.3. The Lithuanian case

According to Art. 43 of the Criminal Code, there are three types of penalties for the legal entitids for al
crimes where such type of criminal responsibility is apphethcluding corruption crimes, money
laundering, fraud and crimes againbke financial interest of EU (if they fall in any of the crimes listed in
the CG-see above):

- afine;
- restriction of geration of the legal entity;
- dissolution of the legal entity.

41CERQUA L., LUPARIA L., CANZIO G.D2@td penale delle societ®rofili sostanziali e processuali.
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Having imposed a penalty upon a legal entity, a court may also decide to announcelitigsn the
media.

4.2.4. The Romanian case
The primary criminal punishment for legal persons is the fine. The fine value is dependent on the sanction
in fine or prison applicable for natural persorsa table of correspondence between the prison
punishments for natural persons and the fines fordlegersons being presented the Criminal Code
andon the total revenue value of the legal person and varies from 3.000 lei (about EUR 650) to 3.000.000
lei (about EUR 650.00¢65).

Severahccessorganctions are provided by the Criminal cétle
- the dissolution of the legal person;

- suspension of the activity or one of the activities of the legal person for a period from 3
months to 3 years;

- the closure of working places of the legal person for a period from 3 months to 3 years;
- banfrom participatingin public procurement procedures for a period from 1 to 3 years;
- judicial supervision;

- publication of the convictionuling.

The exact value of the fine, within the limits provided by the law and the application of one or more
accessonsanctions is decideby the judge in accordance with the nature and gravity of the criminal
offence?* The Criminal Code allows the judge to decideapply several of theaccessorysanctions,
proportionally with the nature and seriousness of the criminal offepegetratedby the legal person
andaccessonganctionswhenever theyare needed in the concrete context of the offence and the legal
persons operation$.

In case the final decision f@rnatural person does not explicitly provide for the length of the ban to
contract with the public administration, this is fixed in 5 years or it is equal to the length of the main
sanction, if the main sanction is shorter than five years. Coirog legal persons, a twgear limit is
provided.

4.3. The ban from participation to galic procurement as a punishment for criminal
offences

Among the national cases analysed, Lithuahia e shan’convicted legal person from participating to
public procurement as a sanction.

In Italy, in accordance with Article 13 of Decree 231, lsamctions apply when at least one of the
following conditions occurs:

42The Romanian Criminal Code, art. 136

43 |bidem.

4The Romanian Criminal Code, art. 137

45The Romanian Criminal Code, art718ndraRoxana TRANDARIRE. 20130p. cit.,2015 and Andrd&Roxana
TRANDAFRIE. 20150p. cit.
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- the organisation has taken a significant amount of gréfom the crime and the offere was
committed by persons in thdecisiormakingposition or by persons subjected to their direction. In
the last case, it has to be facilitated Bripus organiational shortcomings;

- in case of repeated offers.

Ban sanctionmay/last ro less than three months and moore than two yearsand, accordng to article

14, ban sanctions target the specific activity referred to the illicit activity. The judge selects the type and
duration of the proceedings based on criteria set out at article 11, considering the effect of the individual
sanctions to preventhe reiteration of offences.

In Romania according to the Criminal Code, thecessorycriminal sanctions applicable to the legal
persons, including the ban from participation to public procurement, can only be applied when the
principal sanction, the fim, hasbeen decided by the Court. The Crimi@aldeprovidesthat decidingon

an accessorysanction is mandatory when the lagxplicitly providedor the sanctiofi®, which happens
rarely. The corruption criminal offences, frauds, money laundering offesrogémnes against the financial
interest of the EU are not provided fas mandatoryaccessorgarctions.

Moreover, according tdaw no. 253/2013 on the execution of criminal punishmenke criminal
conviction including theaccessorysanction of prohibition to participate in public procurement
procedures for a limited period from 1 to 3 years is communicated tathministratorof the electronic
system for public procurement (Thagency for the Digital Agenda of Romangministrating the
SEAP/SICAP system). The Agenbgequently operatea banon participating to procedures for the
convicted legal person§he | ength of the exclusion is from
decision.

Both in Romania and Italythe ban from participating inpublic procurement refers to the direct and
indirect participation to public procurement procedures, including thus the participation as a bidder, a
subcontractor, a supporting third party.

In Romania, expert congtation through interviews hasrevealedtwo main critiques regarding the
criminal liability of legal persons:

1. The prohibitionof participating to public procurement is not a mandatory sanctionrfone of
the corruption offencesor for frauds, including frauds against the financial interest of the
European Union. As a result, the exclusion form public procurement is not provided in all cases
where needed.

2. On the other hand, the Courts practices extended the liability too muchg¢t® that are specific
to natural persons, as an artificial way to generaivil reparations for theictimsof the offences
And in this context the exclusion from public procurement ase@ressorgriminal sanction can
be decidedagainst legal persortbat are not a threat to the correctness of public procurement,
affecting competition.

On the other handn Greece where legal persons are not criminally liable, but can receive administrative
punishments if involved in the criminal offence of a natyr@ison, the exclusion from public grants, aids,
subsidies, awarding of contracts for public works or services, procurement, advertising and tenders of the
public sector or of the legal persons belonging to the public sector may be imposed:

46 The Romanian Criminal Code, art813
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- as an administtive sanction by the Financial and Economic Unit of the Greek tax authorities
(SDOE) in accordance with the Greek-amtney laundering legislation,

- by a common Ministerial decisianf the Ministers of (a) Finance and Growth, (b) Tourism, (c)
Justice, Tansparency and Human Rights and (d) Infrastructure, Transportation and Networks in
public procurement procedures, in accordance with Greek Law 4412/2016 (article 74 paragraph
3).

4.4, Sanctioning in practice

The deterrent effect of criminal sanctions can &ehieved if two conditions are met: wise legislative
provisions and actual implementation of the rules. However, both the level of fines and the number of
convictions of | egal persons in the studiwd nat
effect.

Comparing the number of legal entities sanctioned by criminal courts for corruption ¢rinaesls,
money laundering, crimes against the financial interest of the European Uasqrgsented in Anney,1

in the three cases analysed where legatsons are criminally liable: Italy, Lithuania and Romania, one
can see only a handful of legal persons have bagghed in the last four years.

Tablel. Statistichdata on sanctions applied to legal persons in Italy, LithuanchRomania

Lithuania Romania

Total number of legal entitie
sanctioned for corruption crimes

Total number of legal entities O 0 0 0 0 0 0 0 0 0 0 0
sanctionedfor money laundering
Total number legal entities sanctiond 6 6 4 11 |10 |13 (10 |3 0 0 0 0
for fraud (domestically incriminated)
Total number of legal entitiey O 0 0 0 na | na | na | na | Thestatistics available
sectioned for crimes against financi cover all criminal
interest of European Union offences regulated by
Law no. 78/2000 (se!
the first line of the

table).
Number of sanctions of exclusion frol 10 | 27 | 8 0 na [na |[na |na | No statistical datal
public procurement applied to legd available.
entities
Number of sanctions of exclusion fro| 7 12 |0 0 na [na |[na |na | No statistical datal
public procurement applied to lega available.
entities which committed corruption
crimes
Number of sanctions of exclusion fro[ O 0 0 0 na [na |na |na | No statistical data
public procurement applied to lega available.

entities which committed money|
laundering crimes

Number of sanctions of exclusion fro| 3 15 | 8 0 na [nha |na |na |No statistical data
public procurement applied to lega available.

entities which committed fraud
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Numberof sanctions of exclusion fror O 0 0 0 na [na |na |na | No statistical data
public procurement applied to lega available.

entities which committed crimes
against financial interest of Europeg
Union

Source: Answers of responsible authorities to requesded on the freedom of information.

Moreover, in Romania, although theccessorcriminal sanction oprohibition to participate in public
procurement procedures is communicated to thathority in charge of executinthe ban, the judial
statistics doe not registersystematically thesentencesncluded n this sanction

4.5. Grounds for exemption from liability or punishment

One of the most effective ways in which corporate liability regimes are made effective not only from a
punitive point of view, but also with an important prevention component against corporate crimes are

the grounds for exemption from liability or punishme based on ‘due diligen
programmes. The existence of a solid compliance programme or the other organisational efforts to
ensure the correctness of a legal person and its agents (managers, employees, contractors etc.) will
diminish the isk ofperpetratinga crime and therefore the risk of liabilitylt is only fair to allow the legal

person to defend itself by proving these compliance mechanisms and tools are solid and normally
effective and that in the case of a criminal oféerbeingcommitted, it is the result of a recklesgent,

not an organisational failure. Most countries following the organisational approach to criminal corporate
liability, like the Netherlands, Australia and Switzerland, cdifer * due di | i*¥*gence def enc

The prdolem rises however regarding who and how will prove and decide the compliance programmes
or other due diligences are solid and genuinely desigto limit liability risk and not only to ensure
defenee if a guilty legal person is prosecuttd herefore thechallenge is to ensure that a legal person
operations have not been desigd as criminal offences with the shield af formal compliance
programmed and that theccurrence of the criminal offence is an organizational accident.

For examplejn ltaly, in order to be exempt fromibbility presumed for an organational fault, the
organisation must prove, pursuant to article 6 paragraph 1, iskgfive Decree 231/2001, that:

A. the governing body has adopted and effectively implemented, before tt@mmission of the
crime, organiational and management modelge.g.: compliance programs) suitable for
preventing offerwes of the same kind occurring;

B. the task of supervising the operation and the observance of models, their updating has been
entrusted to aspecific body(i.e. internal audit) with autonomous peers of initiative and
control;

47 Allens Arthur ROBINSON. 2008. Cor por ate Culture’ as a BasiA for the
report prepared for the U.N. Special Representative of the Secr&aneral orHuman Rights and Business, p.

69.

48 |bid, pp. 6871.PIETH, M., LOW, L.A. and BONUCCI, N. @tlsd). The OECD Convention on Bribery: A

Commentary (2d ed). Cambridge, UK: Cambridge University Press, p. 223.

4 1bid, p. 69.
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C. the persons committed the crime by fraudulently evading the orgsation and management
models

D. there has been no omission or insufficient vigilanoa the part ofthe body referred to in (B).

When the crime is committed by a person holding a subordinate position, the burden of proof is reversed
on behalf of the prosecutor. In case the crime is committed by a persormaiding a management
position, or without decision gwers within the legal person, the prosecutor will need to show that the
compliance programs were ineffective to prevent the crifne

Thus, the law indirectly requires the organisation to be equipped with appropriate compliance programs,
aimed at the prevention of crimes provided by the law. In this regard, nmaegium and large sized
companies have adopt a set of policié$, governane and control documents, regulating crinmesk
activities and processes, setting up new internal bodies (e.g. Overseeing Bodies or Audit) or giving them
new functions and responsibilities, adding or modifying business procedures.

To ensure the validity ohe compliance programs, these must comply with the requirements set out in
Article 6, paragraph 2 of Legislative Decree 231/2001, such as: (a) identifying ithgeacin which
criminal offenes may be committed; (b) pviding for specific protocols to lan training and
implementation of the organisation's ds@ons in relation to the offences to be prevented; (c) identifying
ways to manage financial resourcespi@vent the commission of offences; (d) providingprmation to

the body responsible for matoring the operation and observance of the models; (e) intradga
disciplinary system that is appropriate to sanction the failure to comply with the measures indicated in
the organisational model (i.e. compliance prograths)

To sum up, the adoption obrganizational models is not a legal obligation, but companies are
recommended to adopt it in order not to be held liable when crimes occur.

In Romania on the other hand, the criminal law provides for a limited number of situatinrwhich
criminal liability is not applicable: the amnestyr fa criminal offence, the statutef limitations, the
absence or withdrawal of the injured party's complaint if the complaint generates the criminal action, the
reconciliation of parties, if peible. These conditions are equally applicable to natural and legal petsons.
The Criminal Codes also provides a number of situations where a deed is not considered a criminal
offence, like the selflefence, the state of necessity etc. However, mosthaise situations are only
suitable for natural persons. On the other hand, the Criminal Codes also prdeidasseral situations
where the guilty person is not punishet, the extent to whichtheir deed can be justified or the guilty
person took action to stop and repair the damagésThe latter situation is also applicable to legal
persons and, as a result, the legal person, althofogimd guilty, will not be sanctioneddowever, the

50VV.AA. 2016. La prova nel processo agli enti, Giappichelli, Torino.

51 Expert interview: Avv. Fabrizio Sardella (Assistant Bsofein Criminal Law at University of Castellanza Carlo
Cattaneo-LIUC).

52ZANNOTTI R. 2008. Il nuovo diritto penale dell'economia: reati societari e reati in materia di mercato finanziario.
MUCCIARELLI F. 2010. Una progettata modifica al D.Lgs. n.:28@tificazione del modello come causa di
esclusione della responsabilita, Societa 1247 ss.

For more details see also MUCCIARELLI F.:
http://www.penalecontemporneo.it/upload/1473976685COLACURCI_20164lpsf accessed 30/06/2017).
BFlorin STRETEANU. 2015. ,Cauzele care inlatura ra
execut ar e a theSupedop Goancilfdiagistracy andhe National Institute of Magistracy, 2 Y ¥ S N& y
Noului Cod Pena

541bidem

spu
St ¢
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Romanian Criminal Codko e i ’fter t he ‘ due Ileégallpérwprsmaleng thelcaniraln c e’
liability provisions more vigorous, but also less effective in preventing crimes.
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5. ADMINISTRATIVE EXCLUSIONS FROM PUBLIC PROCUREMBVREROCE
5.1. General framework under Directive 2014/2¥

Economic operators that are not trustwortlaynd reliableto receive public funds or to enter in contractual
relations with the public institutions are excludéem public procurement procedurés based on a
strictly regulated set of criteria. The pubirsstitutions and budgets are to be protected in this way from
corruption and professional misconduct of contractéfs.

Directive 2014/2/EU introduced new exclusion rules regarding public procurement at EU and Member

St at e bdtheirvteelr substantiveaspects (creating new mandatory and discretionary grounds for
exclusion, and requiring rules creating a possibility for-adekining), and through the imposition of
minimum procedural requirements (notably, requiring Member States to adopt explicit guwes and
regulating maxi mum durations for situatiofs of e

Directive 2014/2/EU imposes both mandatory and facultative exclusion criteria, the use of the
facultative exclusion critesii being directly relatd to compliance wittthe principle of equal treatment,
principle ofproportionalityand the free movement of goods, freedom of establishment and the freedom
to provide services of the TFUA&ticle 57 of the Directive regulates both the mandatory and facultative
exclusion criteria, as presented Annex 2and stipulates that the exclusion can be imposed at any
moment during the procedure, when the contracting authority becomes awatieesdituationengaging
exclusion.

As regardshe debarment criteria imposed by the Direai2014/24, these can be orgaedsas follows:

1 Mandatory debarment based on the convictiby finalruling of the legal person or its administrator,
manager or supervis for a criminal offence from Bmited list including:
0 organized crime
corruption
fraud
money laundering
terrorism
o child labour and other forms of trafficking in human beings
1 Mandatory debarment based on the breach thie obligation to pay taxes and socisécurity
contributions

O O O O

55See S ARROWSMITH, J LINARELLI & D WALLACE Jr (eds). 2010. Regulating Public Procurement. National and
International Perspectives. The Hague, Kluwer Law International, pfo.Bee also DI GORDON & GM RACCA.
2014. “I'ntegrity challenges in the EU and Utedity procur
and Efficiency in Sustainable Public Contrd8tassels, Bruylant, pp.117, 1233.

5% S WILLIAMELEGBE. 201Richting Corruption in Public Procurement. A Comparative Analysis of Disqualification

or Debarment Measure®©xford, HaBl oomsbury. See also T Medina ARNAI Z.
Public Procurement: Measures in the fight against corruption indher opean Uni onAdyvandng KV TH
Public Procurement: Experiences, Innovation and Knowledge StoitegRaton, FL, Pracademics Press, pp. 329

352. See also EUROPEAN COMMISSION. 2011. Green Paper on the modernisation of EU public prodasement pol
Towards a more efficient European Procurement Market, COM(2011), ggB8.51

57Albert SANCHEZRAELLS. 2016. “Exclusion of Economic Operato
Comparative View on MRUIRG &MARYBUSI(eGr)aiftatient BExausian ‘and Sdlention

in EU Procurement€openhagen: European Procurement Law Series, vol. 7.

31



The preventive role difie judiciary in protecting the financial interest of the European Union.
A comparative analysis fanproved performance

1 Facultative debarment based on elements that constitute a risk for the contracting authositiets,
as:

breach of legabbligationsrelated to environment protection, labour conditions or

bankruptcy or insolvency of the economipevator

previous professional misconduct of the economic operator

groundedsuspicions of breach of competition rules

a conflict of interest

a distortion of competition from the prior involvement of the economic operators in the

preparation of theprocurement procedure

o prior deficiencies to deliver in contracts

0 misrepresentation in supplying the information required

o undueinfluence on the decisiemaking process of the contracting authority

O O O O O O

Analysing its text, one can observe that Directive 2014£4thus implies:“(1) An obligation to take
relevant selcleaning measures into consideration, and (2) an obligation to establish rules governing the
implementation at the national level. In this respect, a considerable degree of flexibility is conipoed

the Member State’s® provided they

1 respect the TFUE principles,

1 apply the mandatory exclusion criteria at any time during the procedure (article 57, paragraph 5 of
Directive 2014/24)

91 limit the time of exclusion to a maximum of 5 yeasthe situation generating the reason for
exclusion for mandatory criteria and 3 yséor the facultative criteria, if the period of exclusion has
not been set by finaluling (article 57, paragraph 7 of Directive 2014/24).

5.2. Rules for administrative exclusions from public procurement proceases
national level

In allof the four national cases analysed the legal provisions on public procuremezatdopted in 2016
and inRomaniaand Lithuaniathe lawswere subsequently modiéd in 2016 and 2017As a large degree
of flexibility is conferred upoiMember Statespresening the situation in each of the four cases for
comparisoris worthwhile

However,in general the four Member States are true to the Directive provisionsoducing all the
facultative grounds for exclusion in the lawith the following individual characteristics:

9 the Lithuanian law and to sae extet the Romanian law introducelear explanatioson how the
grounds for exclusion can be applied. For example, the Lithuaniagilssconcrete definitionsof
conceptssuchas “ pr of es s i @amlahe Romarsan law gravides &xample of clues for
agreements between economic operators distorting competition withinin connection to the
procedure of public procurement;

1 the Italian lawprovidesfor association to mafia aa specificground for exclusion, as a specific
national risk, within the provision dhe Directive 2014/24U stipulating the exclusion of bidde
involved in organized crime;

E HJELMENG & T SOREI DE. 2014. “Debar ment in public
& CR YUKINS (edsitegrity and Hiciency in Sustainable Public Contra&sussels: Bruylant, p. 215.
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1 the Romanian law provides orflyr mandatory grounds for exclusion, as the state decided to impose
on contracting authorities the facultative grounds provided by the Direc0d4/24EU, as it
stipul at es t h a tautHorities mayrexclade or may be required by Member States to exclude
from participation in a procurement procedur e
grounds in article 57 paragraph 4.

5.2.1. The Greek case
Greek Law 4412/2016 on Public Procuremert Wo r k s, Supplies and Servi (
147/08.08.2016), which transposed into the national legal framework Directive 2014/24/EU on Public
Procurement and Directive 2014/25/EU on Procurement by Entities Operating in the Water, Energy,
Trangort and Postal Services Sectors, also provides for the exclusion of economic operators from
procurement procedures, if they are involved in corrupt practices. In particular, article 73 of Greek Law
4412/2016 stipulatesthe various grounds for exclusionofn public procurement and distinguishes
between mandatory and optional grounds for exclusion.

More specifically, according to paragraph 1, article 73, of Greek Law 4412/2016, contracting authorities
exclude economic operators from public procurement praoed, once they prove, with the relevant
verification process provided in the law, or once they become aware that the economic operator has
beenthe subject of a conviction bfinal ruling for one of thecriminal offences listeéh the European
Directive:organized crime, corruption, fraud, money laundering, terrorism, child labour and other forms
of trafficking in human being#t should be noted that when the economic operator is a natural person,
the contracting authorityshall examine whether the aforeentioned grounds for exclusion are met
regarding the given naturgerson If the economic operator is a legal person, the contracting authority
shallexamine whether the aforementioned grounds for exclusion are met in the natural person against
whom the fnal judgment was rendered, when this person is a member of the administrative,
management or supervisory body of the economic operator or has powers of representation, decision or
control therein, given that the Greek law does not provide for the criniabllity of legal person®.

Also, concerning the exclusion of economic operators on grounds of breach of obligations to pay taxes
and social security and the optional grounds o€lesion, the Greek regulations asdso true tothe
Directive provisions

For the optional groundsnicase the contracting authority wishes to include any of the-mamdatory
grounds for exclusion in its declaration, then this ground becomes mandatory in the sense that the
contracting authority must examine whether such grousgresent or not®

According to article 305 of Greek Law 4412/2016, which transposes article 80 of Directive 2014/25/EU,
the pre-selection and qualitative selection of economic operators may include the grounds for exclusion
listed in article 73. Finally i t should be noted that Greek Law
148/08.08.2016) on the Award of ConcessContracts, which transpos&srective 2014/23/EU on the

award of concession contracts, provides in article 39 paragraph 4, similar groundslicsien.

59 HellenicSingle Public Procurement Authoriuideline 20 Grounds for Exclusion from Participation in Public
Procurement Procedureathens, 14.06.201page 5.

80 HellenicSingle Phlic Procurement AuthorityGuideline 20 Grounds for Exclusion from Participation in Public
Procurement ProcedurgAthens, 14.06.2017, page 8.
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5.2.2. The ltalian case
In Italy, the grounds for exclusion from public procurement are regulated by art. 80 of Legislative Decree
no. 50/2016. With this legislative act, Italy has transposed the European Directive on public
procurement?,

The new public procurement code leaves less discretion to the contracting public administration than the
former provision. The evaluation of the requirements for the participation to tenders gives a wide margin

of discretion as to whether or not a certairt@omic operator may be excluded. The legislator has
provided for a strict model of crimes specifically listed he | aw, in contrast wit
discipline (Article 38 (1) (c)); principles of equality (Article 3 Constitution) and of freeflenterprise

(Article 41 of the Constitution) are granted. The new exclusion system aims to expand the requirements
that companies must comply with in order to participate in a procurement or concession procedure.
There are additions to the previous codenong the causes of exclusion is the conflict of interesten

the company is linked to the competition office of the contracting authority. The new law here seems to
enforce the stability and transparency of the conditions to participate in tenderiogguiures.

Art. 80 of Legislative Decree no. 50/2016 has four groups of grounds for exclusion from participation in
public procurement and concession procedures concerning criminal convictions, included in the Italian
Criminal Code ( Grxulecafter “C.P."). I n p

(A) crimes, committed or attempted, related to the participation in a criminal organization (416 C.P.,
criminal association and 446is C.P., Mafitike, also foreign, associations) or crimes committed by using
the conditions provided for by thaforementioned art. 41@is or in order to facilitate the activities of

the associationsprovided forin the same article. Moreoverthe following are included:crimes,
committed or attempted, of illicit traffic of narcotics or psychotropic substances (& of the
Presidential Decree 9 October 1990, n. 309); crimes of criminal association for the smuggling of foreign
manufactured tobacco (art. 29quater of the Presidential Decree 23 January 1973, n. 43); crimes related
to organized activities for thdlicit traffic of waste (and art. 260 of Legislative Decree no. 152/2006);

(B) crimes, committed or attempted under Title 1l "Crimes against the Public Administration" of Book Il of
the Criminal Code, and specifically those referred to in Articles 1 akid. 2,17 (bribery)Art. 318 (bribery

for an act of office)Art. 319 (bribery for an act contrary to office dutiegyt. 319-ter (bribery in legal
proceedings)Art. 319-quater (undue induction to give or promise utilitirt. 322 g¢mbezzlemenfor
corruption purposes$, Art. 322-bis (embezzlement, bribery, corruption and instigation to corruption in
European Communities bodies and of officials of the European Communities and of foreign countries),
Art. 320 (bribery of a person in charge of a pulsivice)Art. 346-bis (traffic of illicit influences)rt.

353 concerning thdiberty of auctions),Art. 353-bis (disturbed liberty in the choice of contractora)t.

354 (abstention from auctionsfrt. 355 (nonfulfilment of public contracts)Art. 356 (fraud in public
supplies) and A 2635 c.c. (Private bribery);

(C) faud pursuant to art. 1 of the Convention on the protection of the European Communities' financial
interests (Council Act of 26 July 1995);

81 GUCCIONE C. 2016. Il nuovo codice dei contratti publbliequisiti degli operatori economici, iornale Dir.
Amm, 4, p. 436. Avalable online dittp://www.unife.it/economia/lm.economia/insegnamenti/dirittedei-
contratti-e-dei-servizipubblici/materialedidattico-a-a-20162017/parzialei/C.%20GUCCIONE
%201%20requisiti%20degli%200peratori%20economic{lpdf accessed 30/06/A0).
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(D) crimes, committed or attemptedpmmitted for purposes of terrorism, including international affairs,
and the overthrow of the constitutional order, terrorist offegs or offertes related to terrorist activities;

(E) crimegeferred to in Art. 64&is C.P. (Money laundering), 6&8 C.P. (Use of money, goods and
utilities of illicit origin) and 648r C.P. (Confiscation), art. 1 Legislative Decree n. 109/2007 (laundering
of proceeds from criminal activities or financingt@frorism);

(F) exploitation of child lahe and other forms of trafficking in human beings as defined by Legislative
Decree no. 24/2014;

(G) any othepffences where the bamn contracting with the public administration comes as a subsidiary
penalty.

Among these relevant hypotheses, concerning the safety at work, the case referred to in art. 437 C.P.
'Removal or omission of caution against accidents at work'.

With reference to the second group offences, art. 80, c. 2, provides that the exclusion frooblic
tenders occusin case of limitations, suspensions or prohibitions provided for in art. 67 Legislative Decree
n. 159/2011 for violations of the Antimafia code (e.g. people under special surveillance for mafia
connection, baron staying in certain plee). Moreover, a preventive exclusion exists in case of mafia
connections, as regulated under Article 84, c. 4 of the same decree.

The third group of grounds for exclusion concerns the breach of tax obligations ("related to the payment
of taxes and dutieg"or social security benefits.

Under art. 80, c. 5, the fourth macgroup of reasons for exclusion includes serious violations of health
and safety at work.

Specifically, contracting authorities exclude competitors from public competitions when:

a) the contracting authority can demonstrate by any means appropriate the presence of serious
infringements in relation to health and safety at work, as well as environmental and social
obligations;

b) the economic operator is in a state of bankruptcy or wupg

c) the cortracting authorityshalldemonstrate by adequate means that the economic operator has
been guilty of serious professional misconduct, able to question its integrity or reliability;

d) the participation of the economic operator results in a conflict of inteséisat cannot be solved
otherwise;

e) the distortion of the competition resulting from the former involvement of economic operators
in the preparation of the procurement procedure cannot be solved by less intrusive measures;

f) the economic operator was subjetd the ban sanction referred to in art. 9, c. 2, lett. C) of
Legislative Decree no. 231 or other sanction involving the prohibition to contract with the public
administration;

g) the economic operator entered in the computer records kept by the Anticorrapiiathority to
make false statements or introduce false documentation with the purpose of issuing a
gualification certificate;

h) the economic operator has infringed the prohibitiohcreatingtrusts;

i) the economic operator does not have the certificationnadrk for disabled people;

j) the economic operator who, despite being the victim of tiféences provided by art. 317 and
629 of the Criminal Code, has not reported the facts to the judicial authority;
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k) the economic operator is connected to another participamthe same custody procedure, in a
control situation referred to in art. 2359 of the c.c. or in any relationship, where the bids from
two organisations can be referred t@ aunigue decision centre.

5.2.3. The Lithuaniacase

In Lithuania, article 46 of theaw on Public Procurement was changed transposing the new EU Public
Procurement Directive, the new amendments coming into force on 1 July 2017. The grounds for exclusion
from tender procedure have been clarified and the list has been supplemented.

Thesegrounds are listed in Art. 46 of the Law on Public Procurement (amended on 2 May 2017 to
transpose the new EU Public Procurement Directive; came into force on 1 July 2017). These grounds in
principle are not applicable for smaitale tenders and tenderg/Ipurchasing subjects within the sectors

of water management, energy, transport and postal serviées.

The exclusion grounds mainly focws corruption crimes, crimes threatening Lithuanian and/or EU
financial interests, failure to fulfil tax obligationgrtain specific crimes (terrorist or terrorist activity
related crimes, trafficking in human beings, etéaundering of crimeelated property, competition
crimes, failure to fulfil tender contracts in the past, professianéconductetc. There is geparate list
for optional grounds of exclusion that may also be applied by the purchasing organization.

Law on Public Procurement provides details on exclusion as follows. The grounds follow closely the ones
in Directive 2014/24, but with clear explanatimn how these apply-or examplethe Lithuanian law
provides the definition of professiohanisconduct as an exclusiorognd (article 46, paragraph 4, point

(7)):

a. GLINPTFSaaAirzylt SGKAO&A ONBIFOKI ¢gKSy  SdidderiKIly
does not follow the professional ethics norms;

b. a breach of competition, occupational safety and health, information protection, intellectual
property protection, where an administrative punishment or economical sanction provided in
Lithuanian or feeign laws has been applied for thalderor its head and less than a year has
passed since the decision or the day when the person has fulfilled the administrative obligation;

c. abreach of a prohibition to collude provided in the Lithuanian competitiwmtaimilar legal act
of another country, where less than 3 years have passed since the decision to apply an economical
sanction set in the Competition Law or a legal act of another country came into force;

d. a bidder (natural person) or the head of lidder (legal person, another organization or its
organizational unit) or another member of its management or supervisory body or another person
having the right to represent or control tHedder, undertake decisions in its name, enter

62Art 25 para 2 of the Law on Public Procurement provides a list of articles that are applicable fescaeall
tenders and Art 46 is not among them. The purchasing authoriti&g applythe grounds for exclusion and the

procedure thereinisprovidedy a Publ i ¢ Procurement Office D-bBcalector
Tenders”. Avail ablhtps:/bvmwi.é-ne (i n Lithuanian):

tar.It/portal/lt/legalAct/a0f25f005ca411e79198ffdb108a37h@ast accessed: 30/06/2017).

Art 59 of tre Law on Procurements by Purchasing Subjects within the Sectors of Water Management, Energy,
Transport and Postal Services provides the following: K S NS 1j dzZA NEBYSyia TFT2NJ 6KS [ 6aSy
and verification of qualification are set and cionfation measures therein are applicable mutatis mutandis as

provided for in Art 46, 47, 50, 51 of the Law on Public Procurement, however Art 46 Paras 1, 3 and 4 are not

20t A3FG02NE F2N) LIZNOKF aAy3a adzo.dreQawon Boerémentsto)B&irchaging  LJdzNI K
Subjects within the Sectors of Water Management, Energy, Transport and Postal Services3R8. Xiilable

online (in Lithuanianhttps://e-seimas.Irs.It/portal/legalAct/It/ TAD/f82d89d12fcb11e79f4996496b137f39?jfwid=
wd7z6gjoylast accessed: 30/06/2017).
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contracts, or a membehrolding a voting majority in the members meeting of the legal person, is
convicted for a fraudulent bankruptcy as it is defined in the Lithuanian Enterprise Bankruptcy Law
or similar legal acts of other countries where there has been less than 3 yeartheijudgment
0SO0IYS STTSOUGAQSDE

5.2.4. The Romanianase
Romania transposed the new EU Directives in the field of public procurement in 2016, four laws being
adopted by the Parliament in May 2016: Law no. 98/2016 on public procurement, Law no. 99/2016 on
secbrial procurement, Law no. 100/2016 on works and services concessions contracts and Law no.
101/2016 on remedies. The motives for exclusion from public procurement are set by Law 98/2016 and
recalled by Law 99/2016 on sectorial procurement and Law 100/2d1¢nstructions concessions and
concessions of services, according to pinevisionsof the givenDirectives.

Lawno. 98/2016 on public procurement provides reasons for excluding the candidate/bidder from a
public procurement procedure. Thus, according to the art. 16 contracting authority excludes from

the award procedure any economic operator that has been condibiea final Courtuling for one of

the criminal offences mentioned under article 57 of the Directive 2014/24he establishment of an
organized criminal group, corruption offences, crimes against the financial interests of the EU, terrorism,
money laundeing, human traffic or frau@® The contacting authority will determinethe reason for

exclusion based on the information and documents submitted by the bidder or if therambiniy

authority becanes“ ot her wi se aware”. As fEUtbewconttaetichg altlyoriDi r e ¢
shall exclude an economic operator i f “the pers
administrative, management or supervisory body of that economic operator or has powers of
representation, decision or control therei. ”

Article 165 of Law no. $8providesfor the exclusion grounds based on the breachthsf obligation
regarding the payment of taxes, debts or contributions to the consolidated general budgeexclusion
ground operatesn two situations: when theresia judicial or an administration decision that established
the breach of obligations or when the contracting authority can prove by any appropriate means the
breach of obligations. However, the economic operator is not excluded if, prior to the exaiesision,

it pays the taxes, debts or contrilans or these are extinguisheith any other legal way (e.g. by
compensation with other payments to the state budget) or if the economic operator berfedits
financial rescheduling or other facilities fromethtax authorities.According to the Directive, the
contracting authority can makan exception from this exclusion criteria on grounds of national interest,
public health or environment protection and it has to make exceptions if debts to the consolidated
gener al budget are under 4.000 | ei (about €870)
of the economic operator.

Following the provisions dfrticle 57, paragraph 4 of thBirective 2014/24, article 167 of Law no.598
provides that the contacting authority excludes any economic operator which:

53 See also the art. 177 of Law 99/2016 on sectorial procurement; art. 79 Law no. 100/2016 on works concessions
and service concessions.

84See also art. 178 of Law 99/2046 sectorial procurementart.80 of Law 100/2016n works concessions and

service concessions

85See also thart. 180 of Law 99/2016n sectorial procurementart.81 of Law 100/2016n works concessions

and service concessions.

37



The preventive role difie judiciary in protecting the financial interest of the European Union.
A comparative analysis fanproved performance

a. has breached its obligation of indicating in the tender that they have taken into account the
relevantobligations in the environmensocial and labour relations fields. This can be proved by
anyappropriate measby the contracting authority;

b. isin a procedureof insolvency or under windingp proceedings, under judicial supervision of
activities or in the situation of cessation of business;

c. has proverserious professional misconduct. This caphlm/ed by any appropriate meaby the
contracting authority;

d. has concluded agreements with other economic operators aimed at distorting competition within
or in connection to the procedure of public procurement;

e. isin a situation of conflict of interestvithin or in connection with the procedure in question and
this situation cannot be effectively remedied by other less stringent measures;

f. has participated in a previous preparation of the award procedure, leading to a distortion of
competition;

g. has proverdeficient performance in a previous public contracts implementation;

h. has been guilty oforgery in official statementas tothe content of the information submitted
uponthe request of the contracting authority for the purpose of verifying the absence of grounds
for exclusion or the fulfilment of the qualification and selection criteria, has failed to submit such
information or is unable to provide the required supportidgcuments;

i. attempted to illegdly influence the decisioimmaking process of the contracting authority, to
obtain confidential information which could give him unjustified advantages in the award
procedure, or has provided, through negligence, misinfornrmatichich may have a significant
influence on the decisions of tr@ntractingauthority regarding the exclusion from the award
procedure of that economic operatpits selection or the award difie public procurement.

Therefore, the Romanian legislature dgled that the grounds for exclusion where the Member States
had flexibility will be mandatory for the Romanian contracting authorities.

Only the situation when the economioperator concluded agreements with other economic operators

aimed at distorting conpetition within or in connection to the procedure of public procurement is

further defined by the law based on examples that will provide the contracting authority with sufficient
information to proceed to debarment.

According to article 169 of La®8/2016° an economic operator can be excluded from the award
procedure at any time, for reasons of action or inaction related to the motives for exclusion committed
before or during the procedure.

While the sanction of exclusion from public procurementqadures (the legal provisions refers literally

to: prohibition to participate in public procurement procedures for a period from 1 to 3 ygaosjded

under the Criminal Codes applies to legal persons for any participation to the procurement procedures,
the exclusion reasons provided bgw no. 98/2016 apply each and every procedure, depending on the
thoroughness of th&€ontracting Authority in verifying all the exclusion grounds for each of the bidders.

66See also art.182 of Law 99/2016 on sectorial procurement, art.83 of Law 100/2016 on works concessions and
service concessions.
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Moreover, the same reasons for exclusion from pulprocurement procedures apply economic
operators participating to sectoral procurements and procedures for concession contracts, as provided
by Law no. 99/2016 and Law no. 100/2016t the criminal sanctions refesnly to the prohibition of
participating in public procurement procedures, regulated by the Law 98/2016. From this point of view
public procurement procedures are more vigorously protected by the criminal law against contractors
with a criminal record, while theectoral procurements and wks and services contracts are only
protected by administrative means against the bidders with criminal records.

Expert consultation hasevealedthat, while the existencef the criminal sanction of prohibitioof
participating to tenders is a guarantee of exclusion of unfair participants, experts mentioned that
generally, the Contracting Albrities are only asking for a statutory declaratfoom bidders stating they

are in none of the exclusion cases. While gsamstatutory declarations simplifying the bid, which is
much appreciated, the majority opinion is that Contracting Authorities would need laboohtive
information data bas on the execution of previous contracts by bidders, in order to ctig¢bk bidder

has not been foundyuilty ofserious professional misconduct in previous contracts.

Furthemore, while finding a case of exclusion, despite stetutory declarationleads to the exclusion
of the bidder, or the contractor (if the contract has besigned), the perjury is rarely investigatand
punished, so there is ndiscouraging effect of an exclusion if caught with the lie.

Once the Prevent tool is developed and used in public procurement, there is a hope the conflict of interest
situations will be spotted and sanctioned with exclusion, as until 2017 the Court of Accounts and Audit
Authority audits and controls and investigats from other institutions have proven that trstatutory
declarationof some bidders stating they are not in a conflict of intesdstve been false.

Moreover, experts notice there is a lack of transparency on the side of Contracting Authoritiesmggardi
the consultations or involvement of potential bidders in developing tender documents, as this would lead
to the exclusion of the respective bidder.

5.3. Grounds for exemption from exclusions: the sddaning measures

Selfcleaning measures for bidderstosave” themselves from efouarl usi o
analysed national cases.

First, tue to the Directive 2014/24jerogation from the mandatory exclusion grounds can be made in all
the analysed countries on an exceptional basis, for overridiagons relating to the public interest, such
as public health or protection of the environment

Second according to the Directiveexemptions are regulateish all four countriegelated to payment of
taxes and social security contritions, if the bidders pay their debts, othe debt is under a fixed
threshold, and if othejustifications(lack of information) or administrativdecisions if the economic
operator benefits of financial rescheduling or other facilities from the tax authorgiespiovided by the
bidders

Third,an economic operator that is bankrupt or is the subject of insolvency or winglingroceedings,

or where its assets are being administered by a liquidator or by the court, or where it is in an arrangement
with creditors, or where its business activitie®auspended or it is in any analogous situation arising
from a similar procedure under national lavesn be accepted by contracting authoritighe latter can
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establish that the economic operator is able to perform the contract taking into consider#tie
relevant provisions and the measures on the continuation of its business activities.

Forth, in all the countries, even in Romania, were the facultative grounds became mandatogyounds
for exclusion provided by Article 57 paragraph Dakctive 2014/24EUwill not be applied when:

1. the bidder provided the contracting authority with information that the following measures have
been taken:
a. the bidder has voluntarily paid or has committed to pay the compensation for the damages
incurred due to the criminal activities or misdemeanours where applicable;
b. the bidderhas cooperated, actively provided assistance or has taken other measures helping to
invegigate, uncovethe criminal activity or misdemeanour it has committed, where applicable;
c. the bidder has taken technical, orgamisonal, personnel management measures directed
towards preventing further criminal activities or misdemeanours;
2. the contracting authority evaluated the information provided by thielderfollowing this procedure
and took a motivated decision that the measures taken by thidder to prove its reliability are
sufficient. The sufficiency of these measures is evaluateddaa how serious the criminal act or
misdemeanour was and what were the circumstances.

With reference to the suspension of thersdion, exclusion should not occuthen theoffence(a) is ne
longer sanctioned as a crime, (b) whemestoration has takenlace, or (¢ in case of revocation of the
sentence.

In the context of the present research, is important to stress that the breach of tax and social security
obligations and most of the facultative grounds for exclusion provided by the Direcfi0&4/24/EU are
not necessarilycriminal offences
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6. RULES ON BANS AND BEXONS FROM PUBLIC PROCUREMROCEDURES
APPLICABLE TO DIFFERENT TYPES OF PARTICIPANTS TO PROCUREMN
PROCEDURES

6.1. Administrative exclusion of third parties, including subcontractbesed on the
public procurement legal framework

According to Directive 2014/24/EU, there are at least four types of ecomoperators participating to
public procurement procedures:

1. The bidders,

2. The associated bidders,

3. The subcontractors,

4. A third partysupporting the bidder in meatgthe selection criteria.

Article 63 of the Directive permits an economic operator to rely on the economic and financial standing
as well as the technical and professional ability mbther entity, a supportinghird party in order to

satisfy selection stage requirements. This reliance on the capacities of other entities is allowed, regardless
of the legal nature of the arrangement®tween the economic operator wishing to participate in a
procurement process ahthe third partieson which it relies.

On the other hand, Article 71 allows for the subcontracting of the contract execution to a third party,
namedsubcontractor

Article 63(2) of the Directive includes a specific limitation on using the capacityhotigarty entity to

meet the selection requirementand on the help of subcontractotrs I n t he case of
service contracts and siting or installation operations in the context of a supply contract, contracting
authorities may require that certain critical tasks be performed directly bybttideritself or, where the
tenderis submitted by a group of economic operathftdby a parti ci pant i n that
contractor must perform those tasks directly. It is not allowed to subcontract them or to otherwise
entrust the tasks to third parties.

W

The supporting thid party and the subcontractor can be the same operator / legal person, or different
persons.

The Directive is clear regarding the exclusion criteria for iitglers and associated bidderse. the
economic operators presenting an offen their own behdf, as these criteria are provided by Article 57.
The third party supporting the bidders in meeting the economic, financial, technical and professional
criteriaisalso subject of the exclusion criteria provided by Article 57.

On the other handthere is ro specific mentiomn exclusion criteria regarding subcontractokscording

to Article 71(2) of the Directive, the contracting authority is permitted, but not obliged to ask an economic
operator to indicate i n it s intretoduecontracatathird pantiesr e o f
and any proposedsuboot r act or s” . Nway ablgecaritraciing autharittes to requiest this
information from economic operatorsTherefore the regulations regarding the exclusion criteria
applicable to gbcontracts can vary form a cougtto another.

In the Greekcase, under article 131 paragraph 5 of Law 4412/2016, contracting authorities may verify
whether there are grounds for exclusion for subcontractors according to articles 73 and 74. If the
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economic operator declares a subcontractor in accordance with article 58 of Law 4412/2016 and the
share of the contract it intends to stdontract does not exceed the 30% of the total amount of contract,
the contracting authority has the discretion to Mgrivhether there are any grounds for exclusion. If the
share of the contract it intends to suibntract exceeds 30%, then the contracting authority has the
obligation to verify whether any exclusion grounds are pre$éht.the case a subcontractor is ineof

the exclusion criteria, the contracting authority i) may require that the economic operator replaces a
subcontractor in respect of which the verification has shown that there are compulsory grounds for
exclusion, ii) may require that the economic og®r replaces a subcontractor in respect of which the
verification has shown that there are na@ompulsory grounds for exclusion.

In Italy, art. 80, c. 1 of the Public Procurement Code provides that grounds for exclusiomdtrimi
convictions) should alsapplyto the subcontractors. Accordingly, art. 105, c. 4, Legislative Decree n.
50/2016 states that the subcontracting is allowed where the bidder proves the absence of causes of
exclusion on the subcontractors according to art. 80. To pthaé they meet the criteria, the bidder

must file the subcontracting contract 20 days before the datecofnmencementof the contract
execution, along with the certificate attesting thatqualification requirementsare met by the
subcontractor andhe Statemenbf the subcontractor attesting the absence of exclusgnounds or the
subcontractors According to interviewed expert, is still unclear whethethe law provides forthe
possible exclusion of subcontractors. It seems that there is no exclusion for companies sanctioned for
attempted mafia infiltration and for tax and social security breaches. However, this is an interpretation
of the new law (article 80) and a claréton will follow the first decisions of the Supreme Court on the
topic.

In the case of LithuanigArt. 49 para. 4 of the law on public procurement provides that the contracting
authority isunder obligation to applyhe same grounds of exclusion for subtactors only if thebidder

relies on the subcontractor(s) to meet the qualification requirements. If a subcontractor is found to satisfy
any of the exclusion grounds as provided for in. A& the purchasing authority must requetstat the

bidder substitute this subcontractor. On the other hand, art. 8&aab of the same law stipulatébat

the contracting authoritymay applithe same grounds of exclusion for subcontractors ifitfdeler does

not rely on the subcontractor(s) to meet the qualificatiomgorements. If the purchasing authority
decides to apply the grounds of exclusidmmust apply all the grounds of exclusion as provided for in Art
46.

In the Romanian casethe law states clearly that the subcontractors are subject to the same exclusion
criteria as the bidders, the associated bidders and the supporting third party for the selection criteria. If
a subcontractor is in one of the exclusion cases, the contacting authority will request only once the
replacement of the subcontractor by the bield®®

6.2. Bans for subcontractors as criminal sanctions or security measures

In the two national cases assessed where bans form public procurements are a separate criminal
sanction: in Italy and in Romanithe ban as a criminal sanctigorevents thelegal peson from

7 HellenicSingle Public Procurement Authori@uideline 26 Grounds for Exclien from Participation in Public
Procurement ProcedureAthens, 14.06.2017, p. 32
58 Art. 170 of Law no. 98/2016 on Public Procurement
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participatingto public procuremenproceduresin any quality: as a bidder, subcontractor or supporting
third party (supporting bidder).

However, vhile in Italy thelaw provides for theprohibition of contracting with the public administration
(including public procurement), except for obtaining a public service, the Romanian Criminal Code
stipulates only the ban from public procurement asaacessorgriminal sanction. As a result, a convicted
legal person can participate to concession procedusectorial procurements or competitions for public
grants.
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7. APPLICATION OF BANS AND E3ON$ FROM PUBLIC PROCUREMENT
PROCEDURES

7.1. Existing databasesf legal persons banned from public procuremenbcesses

There is no unified opinion on the benefaad utility of databases on legal persons banned form public
procurements, i.e. blacklists for public procurement. A research conducted in 2012 shows the opinion of
companies, or more exactly busingssn, 32% of the respondent agreed that the reputatioriak of
appearing on a blacklist is a key motivation for businesses to engage in fighting corruption, while 60%
thoughtnegati ve publicity, such as “naming and sha
compliance programmesTherefore,restrictions on business operations and opportunities and other
effects ofblacklistingare among the most effective incentives for busirest® fight corruption both

within their very organisation and in the business environment in gerigral.

Moreover, &cording to the same research, 88% of the respondents considered that business
representatives with a history of corruption should be excluded from contracting with the public
administration, expressing thus the agreement of the business environmentdaxistence and utility

of blacklists™

On the other hand, there is m@nough information and research done in countries where debarment
form public procurement is applied and databases are built on their effects and specifically on their
effects in chanipg corporatebehaviourand culturetowardsa more compliant one, based on integfity

Experts opinion also varies accordi Ggmahydint he |
Romania, Lithuania and Greegaccording to interviews conducted during the data collection phase for

this research), practitioners in the fieddf the judiciary, public administration and public procurement
generally agree that debarment form public procurement, accompanied byianatelectronic list of
debarred economic operators, repressmin instrumental tool for informatiorsharing and for a uniform

and coherent application of existing rules. The mechanism is a real support for the contracting authorities,
ensuring transparezy and building trust in the efficiency of the procurempncedures at national and
international level (ensuring the possibility to check foreign suppliers as well).

However,in Italy, experts do not favour a blacklisstressing the importancéo ensure privacy for
companies that have been subject to sanctions or exclusion from public tenders because the publicity of
such measures would be a real accessory penalty to the one imposed by theljatige.practitioners

show that the prosecution officelady has all the necessary information and tools to inform the
contracting authorities when they need to check a bidder. As a third wesgeanics suggest the
implementation of the National Anticorruption Authority (ANAC) Observatory, allowing the ptibiic

®SCHOBERLEI N, J ., Bl ERMANN, S. and WEGNER, S. 2012. M
Survey on AntCorruption Incentives and Sanctions. Berlin, Germany: Humbbédirina School of Governance.

0 lbidem

“Maira MARTI NI, 2013. Bl ac kQoiruption Respurde CentPelEkperi Answ&r ocur em
Berlin, Germany: Transparency Internatiom&@lailable online at:
https://www.transparency.org/files/content/corruptiongas/Blacklisting__in__public __procurement (fadit

accessed: 30//2017).

2 |bidem
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of some information, especially in cases where the publication of the decision has already been ruled as
a complementary sanctidh

In practice, the situations are very different for the four cases analysed as part of this research:

9 Lithuaniaimplements two types of black lists based on economic operaprevious behaviour
in participatingto public procurement procedures and implementing public consabtoreover,
there is a privately managed online platforwaww.rekvizitai.lf where information on each legal
person ‘Il egal h i s n the pyblicly iaccesgible bdudecssibng, thowbvarstesd o
not an official source of information.

1 Romaniaimplements a public, yet not easily accessilbégord of convictions of legal persons
and a mechanism ensuring the impossibility to bidna to public procurement o&n entity
criminally convicted andanctioned with the ban from public procurement;

1 in Greece although no criminal sanction can Hedded against legal persons, bans from public
procurement can be applied as administrative sanctions. In this context, article 74 paragraph 6
of Law 4412/2016 provides for the establishment of a National Database of Public Contracts
which shall maintain dst of economic operators which have been debarred and shall include
their data and the period of exclusion. However, such Database remains to be estabished
relevant ministerial decision.

1 In Italy, there is no public access database. Harcisecution office of the Italian Republic has a
database under the name of "casellario giudiziale" (judicial record), where all proceedings
involving natural and legal persons are recorded. Public authorities may apply for access to the
Register if it has specific interest such as the control of the eligibility of the participants in the
tenders.

In the Lithuanian casgthe Public Procurement Office manages a database of unrekaipigliers( the

black list ofsuppliers)’ —a list ofsuppliersthat hawe implemented the tender contract inappropriately

or failed to implement it, where such a failure is an substantial breach of a contract (for cases after 1
January, 2016; a substantial breach of contract is interpreted both following the Civil Code nmorms o
substantial contracts clauses, and the contract clauses betweenidderand the contractig authority).

For this databasethe contracting authority must terminate the contract with the supplier and if (a) the
supplier does not dispute this in court; or (b) the court upholds that the contract has been terminated
lawfully and due to a substantive breach of contractthe pat of the supplier the contracting authority

may add t he kigtgf Prreliable Suppbiefst hwi t h a maxi mum del ay
request regarding this operation must be sent by the contracting authority to the Public Procurement
Office. The Public Procurement Office is responsible for administering the list and making it public.
Economic operators remain on the list for 3 years. The economic operators (both legal and natural
persons) that are on this list amxcluded from the tender tathe bidding stage asach contracting
authority in Lithuanianust note among thejualification requirements ofach procuremenprocedure

that allbidderst hat are on the “List of Unreliable Suppl
contractthat lead tothem being added to the list).

" Interview with Prosecutor Mr. Walter Mapelli (Court of Bergamo).
74 Available online, in Lithuaniahttps://vpt.Irv.It/It/konsultacine-medziaga/nepatikimttiekeju-sarasasl (last
accessed: 30/06/2017).

45


http://www.rekvizitai.lt/
https://vpt.lrv.lt/lt/konsultacine-medziaga/nepatikimu-tiekeju-sarasas-1

The preventive role difie judiciary in protecting the financial interest of the European Union.
A comparative analysis fanproved performance

The Public Procur e ment LisOof Supptiees thatlhas/e Sulamitted Fraudsléne r s
Information” > It provides the suppliers that have concealed information or have given fraudulent
information about the compliance with the qualification requirements or grounds for exclusion during

the tender procedures and the contracting authority can prove it by any tegahs First, the contracting

authority must conclude that the fraudulent information fideen submitted and exclude the supplier

from the tender and if (a) the supplier does not dispute this in court; or (b) the court upholds the fact that
fraudulent information indeed has been submitted, the contracting authority may add the supplier to the

“List of Suppliers that have Submitted Fraudulent Information wi t h a maxi mum del
Suppliers remain on the list for 1 year and the presence on this list is a mandatory ground for exclusion
from the public procurement procedures.

Regardinghe Romanian caseaccording to Article 34 of the Law no. 253/2013 on the execution of
criminal punishments, the conviction of a legal person is communicated by the Court to the register where
the legal person is enrolled: the Trade Register, the Regaftekssociations and Foundations etc.
According to the same law the institutions operating the respective registries have to make notes
regarding the registration of the legal person in the resiive datdbase. The Trade Register publesh

the notes regardig theaccessorgriminal sanction of prohibition to participaia public procurement.
Moreover, the Court will also communicate the sentetodhe administrator of the electronic system

for public procurement (The Agency for the Digital Agenda of R@nadministrating the SEAP/SICAP
system}®. The Agency subsequently optrsa banon participating to procedures for the convicted legal
persons.This mechanismdoes not ensuréd00% that public procurement contracts under the threshold
values used foprocurements carried out using the electronic system are not concluded with convicted
legal persons.However, evenunder the thresholdfor direct procurement,the Romanian legal
framework’ provides a mechanism of orders using the electronic system for procergmso that
contracting authorities can see the criminal records of contractors.

7.2 International implications

7.2.1. The maximum periods of exclusion regulated in different jurisdictions and implications of
differences
Article 57, paragraph 7 of the Directize0 1 4/ 24/ UE pWhere thedperd df éxausion héds
not been set by final judgment, that period shall not exceed five years from the date of the conviction by
final judgment in the cases referred to in paragragdfot mandatory exclusion groundahd three years
from the date of the relevant event in the cases referred to in paragrapfordoptional exclusion

grounds]” The national | egal framewor k providingathessgme s i n g
periods when grounds for exclusioneaiound for a bidder during a procurement procedure. However,
the criminal | egal framework and other regul atioc

change dramatically thsituation, as presented in the table below.

Table2. Length of bans and the application of exclusion grounds in a comparative perspective

S Available online, in Lithuaniahttp://vpt.Irv.It/melaginga-informacijapateikusiutiekeju-sarasasl (last
accessed: 30/06/2017).

" Law no. 253/2013 on the execution of criminal punishments, art. 38, para (1)

"7The Government Decision on rules for the implementation of Law no. 98/2016
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Greece Italy Lithuania Romania

Grounds for| Max. 5 years in thg Max. 5 years in thg Max. 5 years in thg Max. 5 years in thg
exclusion from a| case of mandabry | case of mandatory| case of mandatory| case of exclusion
tender according to| exclusion groundq exclusion groundg exclusion groundg grounds cluding

the procurement | (convictions for| (convictions for| (convictions for| conviction for
regulations crimes) crimes) crimes) crimes

Length of the ban| NA A maximum of 2 NA From 1 year to 3
from public years (for lega years

procurement as a persons)

criminal sanction

Administrative bans| Maximum of 6| NA 3 year for economiq NA

form public | month operators on the

procurement “List of Unreliable

Suppliers

1 year foreconomic
operators on the
“Li st o f
that have Submitted
Fraudulent

Il nfor mat i

Most of the experts and practitioners interviewed for the present resefiréh v a@dentifted major rgks

in the differences between the periods of exclusions stipulated by different regulations at national and
European leel; a more focaed analysis is needed. The differences in length and regulationatsan
problemson applying rules on exclusions abdnns in international contegt when economic operators
convicted in one county participate to a tender in another state, within the EU or not.

7.3. Compliance withthe presumption ofinnocence

While the exclusion form public procurement cannot happen onugds of unfinished judicial
proceedings in respedif criminal acts,jn none of the cases analysethn such proceedings provide
information to the contracting authorigis regarding a serious breachpsbfessional conduadr another
reason for exclusiomot requiring a criminal conviction. Thereforalthough theblamed deed is not
proved to be a criminal offencand it will not generate a conviction, it can determine an exclusion from
a tender This is not considered discriminatory, as it is a proteati@asure for the contracting authorities
and public funds. The problefiesinthelac k of a c¢ | e asariousibeefidh ofiprofessional o f
conduct”

Experts recognise this is a challenging situation from the point of view qfrdsimptionof innocence
principle. Howeer, they underlined that in thessituations, until a final conviction, bidders hatres
possibility to prove they took remedial measures within their organisations and be allowed to participate
in the tender. On tle other hand,selfcleaning regulations and defences availahte also vague and
opento interpretation and subjectivityand, therefore, the contractng authorities can be unfair, failing

to observethe principle of transparency and equal treatmeatd clear provisionsra needed.
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8. CONCLUSIONS

Legal frameworks on the criminal liability of legal persons are not unified at European level. There systems
are not even similar, and there are great differenoegardingsanctions in general, the bans from public
procurement procedtes as a sanction in particuldhe lengthof such sanctions when existing or the
existence of publicly available information on these sanctions.

On the other hand, in the European Membert8& the new legal frameworks on public procurement,
transposing Directive 2014/24/EU, have clarified, detailed and unified to a great exteagpneach with
regards to the grounds of exclusion and most experts and practitioners agree that unlessomgljarés
are brought out during implementation, the regulation on grounds for exclusion seems sufficiatt
the four casesanalysed

Differences in the framework of exclusion from public procurement among countries may cause
difficulties forcontracting authorities when evaluating bidders from different countries. The difficulties

in the contracting authorities’ under standing wt
can appear due to:

1 the lack of available public online détases of debarred economic operators;

1 the lack of linguistic accessibility to data (e.g. in order to check whether an Italian bidder has been
convicted for a crime representing an exclusion ground, a Greek, Lithuanian or Romanian
contracting authority shold address the Italian Prosecution office in Italian);

9 differences in the grounds for criminal convictions of legal persons in different countries,
resulting in a difference in the treatment of bidders;

9 different provisions concerning the length of bansn public procurement procedures in

different countries can raise problems to contracting authorities when deciding if a bidder has
to be excluded or not.

The adoption of Directive 2017/1371/E®is an important step aheadn ensuring punitive corporate
liability for fraudsaffecting the Union's financial interesfEhe Directive stipulates h aviembgr States

shall take the necessary measures to ensure that legal persons can be held liable for any of the criminal
offences referred to in Article8, 4 and Hfrauds affecting the Union's financial interests, incitement,
aiding and abetting, and attempt to such frajidemmitted for their benefit by any person, acting either
individually or as part of an organ of the legal person, and having a gegdisition within the legal
person” (Art. Tkhe Piaragtriapedh dl)so provides that
necessary measures to ensure that legal persons can be held liable where the lack of supervision or
control by a epd regresentatiorw authdrity po dake decisions on behalf of the legal

"8 Directive (EU) 2017/1371 of ti&uropean Parliament and of the Council of 5 July 2017 on the fight against fraud
to the Union's financial interests by means of criminal |I&fficial document available online dtttp://eur -
lex.europa.eu/eli/dir/2017/1371/oj(last accessed 15/12017).
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person or to exercise control within the legal person, without excluding the criminal liability of the natural
persons who are perpetrators of the criminal offences (Art. 6, Paragzaptd 3). However, thBirective
2017/1371/EU is not recommending the criminal liability of legal persons as the preferred solution and
does not provide rules or recommendations for a harmonised regime of corporate liability at EU level.
A larger debate Ball be opened in order to ensure such harmonised regime of corporate liability at EU
level can be achieved in the framework of the fundamental treaties.

9. RECOMMENDATIONS

9.1. Recommendations for policy at European level

A. Establishing a set of recommendations concerning the effective national regulation of the liability
of legal persons for criminal offences with effects over the European and national budget, the use
of European and national public funds arttie functioning of the European and national public
administration.

Liability of legal persons should include corruption offences, frauds, money laundering and crimes against
the financial interest of the European Union and of the Member States.

Moreover, the liability 6 legal persons should be autonomous from the liability of the natural person
perpetuating the deed, both in substantive and procedural law. The identification, investigation,
prosecution or conviction of the legal and natural persoogether should nobe a requirementas it

may allow a legal person to escape unpunished in cases where the fault is found to be anonymous or
collective or where the individual perpetrator could not be held liable for other reasons.

While criminal policy is the competence tiie Member States, according to the Lisbon Treaty and the
CommunicationTowards an EU Criminal Policy: Ensuring the effective implementation of EU policies
through criminal law®s ElUican tackle gaps and shortcomings wherever EU action adds value. In view

of the crossborder dimension of many crimes, the adoption of EU criminal law measures can help
ensuring that criminals can neither hide behind borders nor abuse differences between national legal
d8a0SYa F2NJ ONAYAYIl f LidzNJagcéoBriemdation wll pibbabilysbe tBebysti S E (i
first step.

Only a unied or similar liability systenfor the legal persons may allofair competition and equal
treatment of legal persons across the European Union in the context of free movement of goatid, cap
services, and laboum this respect:

1) If a Member Statés constitution and/or legal doctrine allowfsr it, criminal liability should be
recommendedasthe preferred instrument to useas it has the greatest deterrent effect, provides
fair trial guaantees and effective investigative procedures.

2) IfaMemberStats constitution and/or | egal doctrine do
liability of legal personspecial administrative punitive liability pquaskcriminal liability shouldbe
recommended and enforced with similar provisions as the criminal liability order to ensure

® COMMUNICATION FROM THE COMMISSION TO THE EUROPEAN PARLIAMENT, THE COUNCIL, THE EUROP}
ECONOMIC AND SOCIAL COMMITTEE AND THE COMMITTEE OF THE REGIONS Towards an EU Criminal Policy:
Ensuring tle effective implementation of EU policies through criminal law /* COM/2011/0573 ficxfitial

document available online alittp://eur -lex.europa.eu/legal
content/EN/TXT/PDF/?uri=CELEX:52011DC0573&fronfaBi@ccessed 08/12017).
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similar deterrent effect, fair trial guarantees and investigative procedures as in the case of the
criminal liability.

3) Irrespective of the legal solutions gferred (criminal, administrative or quasiiminal liability),
several situations should be covered:

3.1) The legal person should be heléable for offences that were committedn its behalfand/or
to its benefit;

3.2) Liability shoulccover actions of lower leel agents of the legal person in order to be effectjve
combining this approach with the possibility of a due diligence defence. This will eliminate the
risk to evade liability in the case of big and complex corporations, motivating legal persons, on
the other hand, to develop proper compliance rules and corruption prevention mechanisms.

3.3)The legal person shall be helllable for offences that its relevant agents committed in the
interest of another entity that is associated or related to the legal person

3.4)Legal successors of the legal persposthe reorganised body or bodies, after a division, a merge,
a consolidation etcshould bear the liability of the guilty legal person, in order to avoid
impunity;

4) Debarment from the public procurement procedures shid be aharmonisedsanction at European
level for legal personsound guilty of criminal offences, in order to protect the financial interests
of the contracting andinancingauthorities. In this respect:

4.1)Debarment from the public procurement procedureshould be a mandatory sanction,
additional to fines or other economic punishments and included in the judiciary rulingt only
applicable in a case by case manner as provided by Directive 2014/2#/Hid) case otriminal
offences with effects over te European and national budget, the use of European and public
national funds and functioning of the European and national public administration

5) Mandatory sanctions limiting the accessf or excluding legal persons convicted for criminal
offences from contracting with public authorities for grants, concessions etc. should also be
recommendedat least in the case of legal persons convicted for corruptifenaes, fraugd money
laundering ad crimes against the financial interest of the European Union and of the Member States.

6) The minimum and maximum period of debarment from public procurement as a sanction for
criminal offences perpetuated by legal persorshould be unified, in order to albbw effective
verifications and conclusion of public procurement contracts across Europe.

7) ¢KS GaRdzS RAfAISYyOS RSTFSyO0S¢ akKrtft o6S NBO2YYSyl
effect. The regul ation of the “due ddibiity o theawettod ef en
evaluate the seriousness and practical implementation of compdianzechanisms before
sentencing.

B. A public online databasef debarred economic operatorshould be available at European level
for contracting authorities at leasif, not for the general public. It should be built with the European
Commission coordination, based on the cooperation of member states.

Further debateshouldbe organised in order to determine if the publication of such database for the
general publicde s n ' t represent a real accessory penalty
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affecting the businesses beyond the conviction sentence received, taking into account also that
publishing the sentence is an accessory penalty by itself.

However,the database should allow contracting authorities to check in a simple way if the exclusion
grounds stipulated by the Directive 2014/24/UE and to some extent by the national legislation are
applicable to economic operators participating to tende¢sidders, assoated bidders, subcontractors,
third parties supporting the bidder to meet the selection criteria). Thereftine, database should
include:

1 Legal persons convicted for organized crime, corruption, fraud, money laundering, terrorism,
child labour and other érms of trafficking in human being&rounds for exclusions stipulated
by Article 57 paragraph 1 of Directive 2014/24/UE) and the exact moment of the final court
decision.

1 Legal persons convictefibr a criminal offence in their country and punisheith debarring (a
ban from participation to public procurement procedures) and the exact period of the ban.

1 ¢KS Wdzy NBf Al 6f SQ orSthe2nfodlet bfQhe RithiBmNdd(j ANEI 2 F ! y NF
{ dzLJLJ mcdublidgéeconomic operators proposed by the contracting authorities after a
substantial breach of a contracausinghe untimely termination of a@ntract or the legitimate
refusalof the contractingauthority to pay the prices, if:

0 the economic operair does not dispute in court the otract termination or the refusal
of payment; or

o the court upholds that the contracting authority decision has been lawful and due to a
substantive breach of contracin the part ofthe economic operatar

and always

0 the court agrees the breach of contractual obligations is serious enougheult inthe
blacklisting of the economic operator.

f ¢KS Wdzy (i NHza (0 6 2 NIi K 20/ SISy 2YV2ARGS f 2 LASFNI (0K2SNE] A (0 K dzI y
have Submitted Fraudulent Informatérincluding economic operators proposed by the
contracting authoritieswhen they haveconcealed information or have given fraudulent
information about compliance with the qualification requirements or grounds for exclusion
during the tender procedureshe contracting authority can prove it by any legal measures and
(a) the economic operator does not dispute this in court; or (b) the court upholds thealeoisi
the contracting authority and (dhe court agrees the breach dégal requirementsis seriais
enough toresult inthe blacklisting of the economic operator.

The recommended blacklist(s) should be based on the registration of economic operators convicted for
crimes and only after their conviction on a system of criminal liability, quasminal liability or
administrative punitiveliability for criminal offences. Therefore the recommendation pgitting much
more weight on the role played by the judiciary.

C. Alternatively, and temporarily (until the creation of the abovementioned datababe)Euopean
Commission should analyse the possibility to:
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1 Consolidate the ECRf3latabase, introducing data on thaccessory penalties of debarment
form public procurement procedures;

1 Create the possibility to obtain criminal record extracts from ECRI&qtiested by a contracting
authority during a tender not only for the purposes of criminal proceedings against a person,
recruitment procedures, naturalisation procedures, asylum procedures, firearm licence
procedures, child adoption procedures

D. The Eurpean Commission should analyse the possibility to amend Directive 2014/24/UE in order
to provide for mandatory grounds for exclusianf subcontractors(in the same way as the exclusion
grounds work for bidders)at leastwhen they have been convictefibr organized crime, corruption,
fraud, money laundering, terrorism, child labour and other forms of trafficking in human bejngs
order to protect the interest of contracting authorities, the national and the European budgets.

9.2. Recommendations for policy aational level

E. Even though a unified set of recommendations concerning the effective national regulation of the
liability of legal persons for criminal offences is not proposed at European Meehber States
should take into account all the recommendains proposed above concerning:

1. Regulating the liability of legal persons for criminal offences as criminal liab{litypossible) or
as a special administrative punitive liability or quagminal liability (only of criminal liability is
not permitted bythe constitutional frameworkjsee above recommendations A.1 and A.3)

2. The rules orthe liability of legal persons for criminal offenceshouldbe desigred in order to
avoid impunity, taking into accounp | a yirevalvement, the liabilityof associated orelated
entities, and the liability of successoror reorganised legal persons et¢see above
recommendations under A.3).

3. If the national legal framework provides for a limited number of criminal offences engaging the
criminal or quastcriminal liabilityof legal personsMember States shall analyse if all criminal
offences related to the use of public funds and public procurement are covered.

4. In order to protect public budgets, debarment from the public procurement procedures, and
other prohibitions to conclude contracts with public authorities, like grant agreements or
concessions, should be a mandatory sanctioadditional to fines or other economic
punishments, at least in the case of legal persons found guilty for criminal offences with effects
over the European and national budget, the use of European and public national funds and
functioning of the European and national public administrafieee above recommendations A.4
and Ab).

5. The maximum period of debarment from public procurement in nationagislation should be
aligned with the maximum period of effectiveness for the exclusion grounds provided by
Directive 2014/24/EUnamely5 years in order to allow effective verifications and conclusion of
public procurement contracts across Europedabove recommendation A.6).

80 hitp://ec.europa.eu/justice/criminal/europeare-justice/ecris/index_en.htm
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6. Subcontractorsshould be excluded if they are in one of the mandatory exclusion grounds,
namely if they have been convicted for organized crime, corruption, fraud, money laundering,
terrorism, child labour and other forms of trdicking in human beingsgeven if Directive
2014/ 24/ Whkpulatemrobligdtianfor Member States to regulate this issugeé above
recommendation D)

7. Clear rules have to be developed at national level, in each of the Member '$egdramework,
to support judgesn applying proportionate sanctionsd each legal person

8. ¢ KS d&aRdzS RAf shaulheofferedkSldyal pe@@dgonsidering its preventive effect
(see above recommendation A.7).

9. Public online registers/databases of debarred ewmmic operatorsshould be available at
national level at least for the contracting authoritiesee above recommendation, B) order to
allow forthe exclusion obidders from public procurement for a certain period once the grounds
for exclusion are estdished ando ensure the appropriate means are in place for monitoring
the applicability of grounds for exclusion. Such a database should include:

o legal persons convicted for criminal offences, including the crime and the sanction
specified in the ruling

0 economic operatorsdebarred from public procurement, including the period of
debarment;

0 economic operators found guilty of providing false documents or information to
contracting authorities subsequent to the regulation of the databasetlire national
legislation and incases wherein a judicial rulingn the publication of the economic
2 LIS NI (0 2 ND svasiw&ied: N Sy i

0 economic operatorsfound guilty of a serious breach of their public procurement
contracts subsequent to the regulation tfe database irthe national legislation and in
cases wherein a judicial ruligy’ G KS Llzof AOF A2y 2F (GKS
was issued

10. Moreover, Member States should analyse the introduction of the obligation to develop a
compliance programmeand/or an anticorruption policy within the legal persomas:

0 a sanction, or
0 a security measure.

11. The dialogue between national authorities and the private sector should be strengtaeim
order to eliminate all the interpretativissuesegardinglegal standards and to ensure simplicity
and transparencyn the participation to public procurement.
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Annex 1

9 {

The list of the main criminal offence with impact over the EU budget and the possible
application of a ban or exclusion of legatgens from public procurement process in Greece,
Italy, Lithuania and Romania

Factual data of legal definition

The offence nam&

Legislative

Clusters sorted out according to national leg Research
framework objective
Corruption Crimes Ban or exclusio
crimes against the from public
financial procurement
interest of applicable

Money Fraud

laundering

Bribery of an Article 236 Pena K K K
official Code
Venality of an Article 235 Pena K K K
official Code
Venalityand Article 237 Pena K K K
bribery of judges | Code
Venality of political | Article 159 Pena K K K
functionaries Code
Bribery of political | Article 159A K K K
functionaries Penal Code
Venality and Article 237B K K K
bribery in the Penal Code
private sector
Infidelity in the Article 256 Pena K K
discharge of public| Code
service
Infidelity Article 390 Pena K K
Code
Embezzlement in | Article 258 Pena K K
the discharge of | Code
public service
Embezzlement Article 375 Pena K K
Code
Exploitation of Article 257 Pena K K
entrusted assets | Code
Trading in influence Article 237A K K
- Intermediaries Penal Code
8| ease use the official translation into English of

8ndicate Law title and reference to article. Mention [if part of directive transposal or national specific legislation]
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Factual data of legal definition

The offence nam&

Legislative

source?

Clusters sorted out according to national leg Research
framework objective

Fraud Crimes Ban or exclusio
against the from public
financial procurement

interest of applicable

Corruption
crimes

Money
laundering

Breach of duty Article 259 Pena K K
Code
Fraud Article 386 Pena K K
Code
Fraud affecting EU| Law 2803/2000 K K
financial interests | ratifying the EU
PIF Convention
Money laundering | Law 3691/2008 K K K
ITALY
Embezzlement tq Art. 316 bis K K
the detriment of| criminal code
the State
Unlawful Art. 316 ter K K
obtainment of| criminal code
public grants to the
detriment of the
State
Fraud Art. 640, K K
paragraph 2, no
1, of criminal
code
Aggravated fraug Art. 640 bis of K K K
for the purpose of criminal code
obtaining public
funds
IT fraud Art. 640 ter of K
criminal code
Extortion in office | Art. 317 of| K K K
criminal code
Bribery Arts. 318320 of | K K K
criminal code
Bribery relating to Arts. 318320 of | K K K
official duties criminalcode
Bribery relating to Art. 319 of| K K K
acts contrary to| criminal code
official duties
Bribery in judicial Art. 319 ter of | K K K
proceedings criminal code
Undue induction to Art. 319quarter | K K K
give or promise of criminal code
usefulness
Incitement to| Art. 322 of K K K
bribery criminal code
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Factual data of legal definition

The offence nam&

Legislative
sourcé?

Clusters sorted out according to national leg Research
framework objective

Fraud Crimes Ban or exclusio
against the from public
financial procurement

interest of applicable

Corruption
crimes

Money
laundering

Extortion, Art. 322 bis of K K K
corruption and| criminal code
incitement to
corruption of
members of
European
Community bodies
and officials of the
European
Community and of
foreign countries
False budgei Art. 2621 of civil K K K
communications code
False budgei Art. 2622 of civil K K K
communications code,
damaging paragraphs 1
shareholders anc and 3
creditors
False information i Art. 173 bis of K
documents Legislative
Decree 58 of 24
February 1998
(“TUF/ It
consolidated
finance
Obstruction to| Art. 2625 of civil K
controls code, secono
paragraph
Wrongful Art. 2626 of civil K
repayment of| code
contributions
lllegal distribution| Art. 2627 of civil K
of  profits and code
reserves
lllegal operations ir| Art. 2628 of civil K
shares or capita code
share or in parent
companies
Operations Art. 2629 of civil K
damaging the code
creditors
Failure to report a Art. 2629bis of K
conflict of interest | civil code
Fictitious creation Art. 2632 of civil K
of capital code
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Factual data of legal definition

The offence nam&

Wrongful
distribution of
company assets b
liquidators

Art. 2633 of civil

Legislative
sourcé?

code

Clusters sorted out according to national leg Research
framework objective

Fraud Crimes Ban or exclusio
against the from public
financial procurement

interest of applicable

Corruption
crimes

Money
laundering

Privateto-private
bribery

Art. 2635 of civil
code

influence
s ha

lllegal
over
meetings

Art. 2636 of civil
code

Manipulation of

markets

Art. 2637 of civil
code

the
public

Obstructing
duties of
supervisory
authorities

Art. 2638, first
and second
paragraphs ol
civil code

Forging
spending
introducing  false
money into the
State, without
agreement

money
and

Art. 453 criminal
code

Altering money

Art.454 criminal
code

Spending anc
introducing into the
State, without
agreement, forged
money

Art. 455 criminal
code

Spending of forgec
money received ir|
good faith

Art. 457 criminal
code

Forging of revenue
stamps, circulating
them in the State,
keeping or putting
into circulation
forged revenue
stamps

Art. 459 criminal
code

Forging of
watermarked paper
used to make public
credit notes or

revenue stamps

Art. 460 criminal
code
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Factual data of legal definition

The offence nam&

Fabrication or
detention of
watermarks or
instruments  used
for making money,
revenue stampsor
watermarked paper

Art. 461 criminal

Legislative
sourcé?

code

framework
Corruption

NS

Money
laundering

Fraud

Clusters sorted out according to national leg Research
objective

Crimes Ban or exclusio
against the from public
financial procurement
interest of applicable

Use of forged ot
altered revenue
stamps

Art. 464 criminal
code

Forging, altering ol
using distinguishing
brands or signs o
patents, models
and designs

Art. 473 criminal
code

Introduction in the
State of products
with false brands ol
signs

Art. 474 criminal
code

Abuse of inside

information

Art. 184 of
Legislative

Decree 58 of 24
February 1998
(“TUF"”
consolidated
finance law)

Market
manipulation

Art. 185 of
Legislative

Decree 58
(“TUF")
February 1998

Criminal
association

Art. 416 of
criminal code

Mafia-style
associations

Art. 416 bis of
criminal code

Politicatmafia
electoral collusion

Art. 416 ter of
criminal code

Receiving of
criminal goods

Art. 648 criminal
code

Money laundering

Art. 648bis
criminal code

Use of money,

goods or profits

Art. 648 ter

criminal code
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Factual data of legal definition

The offence nam&

from
activities

Legislative
sourcé?

illegal

Clusters sorted out according to national leg Research
framework objective

Fraud Crimes Ban or exclusio
against the from public
financial procurement

interest of applicable

Corruption
crimes

Money
laundering

Selfmoney
laundering

Art. 648 ter.l
criminal code

lllegal access to |
systems

Art. 615 ter
criminal code

Damaging
computer
information, data
or programmes
used by the State o
by another public
body or in anycase
of public utility

Art. 635 ter
criminal code

IT fraud by ar
individual who is
responsible for
certifying computer
signatures

Art.
quinquies
criminal code

640

Interference  with
liberty of industry
and trade

Art. 513 criminal
code

Unfair competition
under threats or
violence

Art. 513 bis
criminal code

Fraud agains
national industries

Art. 514 criminal
code

Fraudulent
interference
trade activities

in

Art. 515 criminal
code

Sellingnon-genuine
food items as they
are genuine

Art. 516 criminal
code

Selling  industria
products with false
signs

Art. 517 criminal
code

Fabricating anc
trading in goods
made through the
appropriation  of
industrial

ownership titles

Art. 517 ter
criminal code
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Factual data of legal definition

The offence nam&

Legislative
sourcé?

framework
Corruption
crimes

Money
laundering

Fraud

Clusters sorted out according to national leg Research
objective

Crimes Ban or exclusio
against the from public
financial procurement
interest of applicable

Bribery Criminal Code| K K
Art. 225
Trading in influence Criminal Code| K K
Art. 226
Graft Criminal Code| K K
Art. 227
Abuse of Office Criminal Code| K K
Art. 228
Production, Storag¢ Criminal Code| K K K
or Handling of] Art. 213
Counterfeit
Currency or
Securities
Money laundering | Criminal Code| K K K
Art. 216
Unjust enrichment | Criminal Code| K K
Art. 189(1)
Swindling Criminal Code| K K K
Art. 182
Fraudulent Criminal Code K
management of Art. 222
accounts
Use of a Credit Criminal Code K K
Loan or Targeted Art. 206
Support  Not in
Accordance with Its
Purpose or the
Established
Procedure
ROMANIA |
Taking a bribe Criminal Code K K
Art. 289
Giving a bribe Criminal Code K K
Art. 290
Traffic of influence | Criminal Code| K K
Art. 291
Buying influence | Criminal Code| K K
Art. 292
Fraud in the contexi Criminal Code K K
of bankruptcy Art. 241
Fraudulent Criminal Code K K
management Art. 242
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Factual data of legal definition

The offence nam&

Legislative
sourcé?

Clusters sorted out according to national leg Research
framework objective

Fraud Crimes Ban or exclusio
against the from public
financial procurement

interest of applicable

Corruption
crimes

Money
laundering

Fraud in publi¢c Criminal Code K K
auction Art. 246
Computer fraud Criminal Code K K
Art. 249
Performing Criminal Code K K
fraudulent financial Art. 250
operations
Accepting Criminal Code K K
fraudulent financial Art. 251
operations
Embezzlement Criminal Code K K
Art. 295
Obtaining funds Criminal Code K K
illegally Art. 306
Misappropriation | Criminal Code K K
of funds Art. 307
MoneyLaundering | Law no. K K
656/2002 on the
prevention and
sanctioning  of
money
laundering and
on setting up
certain
measures  for
the prevention
and fighting
against
terrorism
financing, Art.
29
Unduly informing Law no. K K
on money| 656/2002 on the
laundering prevention and
notifications sanctioning  of
money
laundering and
on setting up
certain
measures  for
the prevention
and fighting
against
terrorism
financing, Art.
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Factual data of legal definition

The offence nam&

Legislative
sourcé?

31, ref. to art.

25,para.(2)

Clusters sorted out according to national leg Research
framework objective

Fraud Crimes Ban or exclusio
against the from public
financial procurement

interest of applicable

Corruption
crimes

Money
laundering

Frauds in

privatisation

Law no. 78/200C
on preventing,
discovering anc
sanctioning
corruption
offence, Art. 10,
para. (1) lit. a

Frauds with

subventions

Law no. 78/200C
on preventing,
discovering anc
sanctioning
corruption
offence, Art. 10,
para. (1) lit. b
and c

Frauds
companies
liquidation

during

Law no. 78/200C
on preventing,
discovering anc
sanctioning
corruption
offence,Art. 11

Incompatibility and
use of privileged
information as a
corruption offence

Law no. 78/200C
on preventing,
discovering anc
sanctioning
corruption
offence, Art. 12,
lit. (a)

Use of privilegec
information as a
corruption offence

Law no. 78/200C
on preventing,
discovering anc
sanctioning
corruption
offence, Art. 12,
lit. (b)

llegal access ft

funds

Law no. 78/200C
on preventing,
discovering anc
sanctioning
corruption
offence,Art. 18

para. (1)
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Factual data of legal definition

The offence nam&

Legislative
sourcé?

Clusters sorted out according to national leg Research
framework objective

Fraud Crimes Ban or exclusio
against the from public
financial procurement

interest of applicable

Corruption
crimes

Money
laundering

lllegal access t( Law no. 78/200C K K K
European funds on preventing,
discovering anc
sanctioning
corruption
offence,Art. 18
para. (2)
Misappropriation | Law no. 78/200C K K K
of European funds | on preventing,
discovering anc
sanctioning
corruption
offence,Art. 1&
Use of false,| Law no. 78/200C K K K
inaccurate or on preventing,
incomplete discovering anc
documents or| sanctioning
statements  with| corruption
impact over the| offence, At. 18
general budget of para. (1)
the European Unior
Refuse to provide Law no. 78/200C K K K
documents with | on preventing,
impact over the| discovering anc
general budget of sanctioning
the European Unior corruption
offence,Art. 18
para. (2)
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Annex 2

Mandatory and facultative grounds fexclusion from public procurement according to

Directive 2014/24EU (article 57, footnotes omitted)

Paragraph

Type
ground

of

1. Contracting authorities shall exclude an economic operator from participatior

procurement procedure where they have estiabked, by verifying in accordance wi

Articles 59, 60 and 61, or are otherwise aware that that economic operator has

the subject of a conviction by final judgment for one of the following reasons:

a) participation in a criminal organisation, as defiriadArticle 2 of Council
Framework Decision 2008/841/JHA;

b) corruption, as defined in Article 3 of the Convention on the fight against
corruption involving officials of the European Communities or officials of
Member States of the European Union and Artiq&) 2f Council Framework
Decision 2003/568/JHA as well as corruption as defined in the national law
the contracting authority or the economic operator;

c) fraud within the meaning of Article 1 of the Convention on the protection of th
European Communitiées f i nanci al i nterests;

d) terrorist offences or offences linked to terrorist activities, as defined in Article
and 3 of Council Framework Decision 2002/475/JHA respectively, or inciting
aiding or abetting or attempting to commit an offence, as refer@th Article 4
of that Framework Decision;

e) money laundering or terrorist financing, as defined in Article 1 of Directive
2005/60/EC of the European Parliament and of the Council;

f) child labour and other forms of trafficking in human beings as definedticié\R
of Directive 2011/36/EU of the European Parliament and of the Council.
The obligation to exclude an economic operator shall also apply where the p
convicted by final judgment is a member of the administrative, managemer
supervisory body ahat economic operator or has powers of representation, decis

or control therein.

Mandatory
and
substantive

2. An economic operator shall be excluded from participation in a procurer
procedure where the contracting authority is aware that #g@nomic operator is if
breach of its obligations relating to the payment of taxes or social sec
contributions and where this has been established by a judicial or administr
decision having final and binding effect in accordance with the leg&igions of the
country in which it is established or with those of the Member State of the contra
authority.

Furthermore, contracting authorities may exclude or may be required by Mer
States to exclude from participation in a procurement procedare economic
operator where the contracting authority can demonstrate by any appropriate m¢
that the economic operator is in breach of its obligations relating to the paymel
taxes or social security contributions.

This paragraph shall no longer applhen the economic operator has fulfilled i
obligations by paying or entering into a binding arrangement with a view to payin
taxes or social security contributions due, including, where applicable, any int
accrued or fines.

Mandatory
and
substantive
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3. Member States may provide for a derogation from the mandatory exclu
provided for in paragraphs 1 and 2, on an exceptional basis, for overriding re
relating to the public interest such as public health or protection of the envirarim
Member States may also provide for a derogation from the mandatory excl
provided in paragraph 2, where an exclusion would be clearly disproportionay
particular where only minor amounts of taxes or social security contributions
unpaid or were the economic operator was informed of the exact amount ¢
following its breach of its obligations relating to the payment of taxes or social sel
contributions at such time that it did not have the possibility of taking measure
provided for n the third subparagraph of paragraph 2 before expiration of
deadline for requesting participation or, in open procedures, the deadline
submitting its tender.

Facultative
and
substantive

4. Contracting authorities may exclude or may be requiredviember States to
exclude from participation in a procurement procedure any economic operator ir
of the following situations:

a) where the contracting authority can demonstrate by any appropriate means &
violation of applicable obligations referred toAumticle 18(2);

b) where the economic operator is bankrupt or is the subject of insolvency or
windingup proceedings, where its assets are being administered by a liquid:
or by the court, where it is in an arrangement with creditors, where its busing
activities are suspended or it is in any analogous situation arising from a sim
procedure under national laws and regulations;

c) where the contracting authority can demonstrate by appropriate means that t
economic operator is guilty of grave professionaeonduct, which renders its
integrity questionable;

d) where the contracting authority has sufficiently plausible indications to conclt
that the economic operator has entered into agreements with other econom
operators aimed at distorting competition;

e) where a conflict of interest within the meaning of Article 24 cannot be effectiv
remedied by other less intrusive measures;

f) where a distortion of competition from the prior involvement of the economic
operators in the preparation of the procurement pexture, as referred to in
Article 41, cannot be remedied by other, less intrusive measures;

g) where the economic operator has shown significant or persistent deficiencies
the performance of a substantive requirement under a prior public contract,
prior contract with a contracting entity or a prior concession contract which le
to early termination of that prior contract, damages or other comparable
sanctions;

h) where the economic operator has been guilty of serious misrepresentation in
supplying the informaon required for the verification of the absence of groun
for exclusion or the fulfilment of the selection criteria, has withheld such
information or is not able to submit the supporting documents required
pursuant to Article 59; or

i) where the economic jperator has undertaken to unduly influence the decision
making process of the contracting authority, to obtain confidential informatio
that may confer upon it undue advantages in the procurement procedure or
negligently provide misleading informatiohat may have a material influence
on decisions concerning exclusion, selection or award.

Notwithstanding point (b) of the first subparagraph, Member States may requil

may provide for the possibility that the contracting authority does not exclude

economic operator which is in one of the situations referred to in that point, wh

the contracting authority has established that the economic operator in questior

Facultative
and
substantive
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be able to perform the contract, taking into account the applicable national rules
measures on the continuation of business in the case of the situations referred
point (b).

5. Contracting authorities shall at any time during the procedure exclude an ecor
operator where it turns out that theconomic operator is, in view of acts committs
or omitted either before or during the procedure, in one of the situations referre
in paragraphs 1 and 2.

Mandatory
and
substantive

At any time during the procedure, contracting authorities may excludenay be
required by Member States to exclude an economic operator where it turns out
the economic operator is, in view of acts committed or omitted either before or du
the procedure, in one of the situations referred to in paragraph 4.

Facultative
and
substantive

6. Any economic operator that is in one of the situations referred to in paragra
and 4 may provide evidence to the effect that measures taken by the econ
operator are sufficient to demonstrate its reliability despite the exiseenf a relevant
ground for exclusion. If such evidence is considered as sufficient, the ecol
operator concerned shall not be excluded from the procurement procedure.

For this purpose, the economic operator shall prove that it has paid or undertak
pay compensation in respect of any damage caused by the criminal offen
misconduct, clarified the facts and circumstances in a comprehensive mann
actively collaborating with the investigating authorities and taken concrete techr
organisatioml and personnel measures that are appropriate to prevent furt
criminal offences or misconduct.

The measures taken by the economic operators shall be evaluated taking into ac
the gravity and particular circumstances of the criminal offence or mihgct. Where
the measures are considered to be insufficient, the economic operator shall rect
statement of the reasons for that decision.

An economic operator which has been excluded by final judgment from particip
in procurement or concessicaward procedures shall not be entitled to make use
the possibility provided for under this paragraph during the period of exclu
resulting from that judgment in the Member States where the judgment is effecti

Selfcleaning
condition

7. By law, rgulation or administrative provision and having regard to Union |
Member States shall specify the implementing conditions for this Article. They
in particular, determine the maximum period of exclusion if no measures as spe
in paragraph 6 @ taken by the economic operator to demonstrate its reliabil
Where the period of exclusion has not been set by final judgment, that period
not exceed five years from the date of the conviction by final judgment in the ¢
referred to in paragaiph 1 and three years from the date of the relevant event in

cases referred to in paragraph 4.

Mandatory
and
procedural
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